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JURY TRIALS IN SPAIN: A DEscRIpTION AND
ANALYSIS OF THE 1995 ORGANIC ACT AND A
PRELIMINARY APPRAISAL OF THE
BARCELONA TRIAL

Jorge A. Vargas*

I. INTRODUCTION

Amidst high expectations and growing interest, Spain reintroduced the
jury trial system for certain criminal cases in mid-1996. Pursuant to the
Organic Act of May 22, 1995,1 the cities of Barcelona, Palencia, Palma de
Mallorca, and Valencia2 became the venues of the very first jury trials since
1986. Accordingly, in May 1996, Spain became prepared and eager to
witness the resurrection of jury trials, sixty years after these trials were
suspended by the Franco r~gime. 3

The reintroduction of trials by jury was received with initial widespread
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1. Ley OrgAnica del Tribunal del Jurado [Organic Act on Trials by Jury] (L.O.T.J.).
Boletin Oficial del Estado (Official Gazette) (B.O.E.), B.O.E., 1995, 122, 275 [hereinafter
Trial by Jury Act or TJA], as amended by the Organic Act, 1995, 8.
2. Francesco Peir6n, Llegan los Primeros Juicios con Jurado [The First Jury Trials
Arrive]. LA VANGUARDIA (Barcelona), 30 (1996); Cuatro Casos para la Historia [Four
Casesfor History];Palencia: Un Angel entre la Cdrcel y el Psiquidtrico[An Angel Between
Jail and the Psychiatric Hospital]; Palma de Mallorca: Un Dudoso Arranque de
Generosidad [A Doubtful Impulse of Generosity]; Valencia: La Cr6nicade un Desamory
una Pelea [A Chronic of a Love Going Sour and a Fight]; Barcelona: El Amor Pasa,pero
el Piso Queda [Love Disappearsbut the Apartment Remains]. Id.
3. See "Constitutional Basis" [Fundamento Constitutional]TJA, supra note 1, at 10.
* Professor of Law, University of San Diego School of Law.
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interest coupled with a few doubts and criticism. 4 These reactions may not
be unwarranted considering that Spain is traditionally viewed as a nation
placed among the oldest architects of the civil legal tradition and a country
which has played, and continues to play today, a long and decisive role in
the dissemination and progressive development of that tradition in major
geographical areas of our planet, notably in Africa, Asia, and Latin
America.
During the six decades that preceded the enactment, and subsequent
implementation of this Organic Act, all criminal cases were decided by
criminal courts headed by a single judge in the absence of a jury. This was
typical of most countries with a civil legal tradition. 6 This break from
former tradition explains the great expectation and keen interest this new
form of imparting justice generated throughout that nation, particularly in
those four cities which, for a few historic days, became the focus of
unprecedented attention.7
Unlike the United States practice, prosecutors and defense attorneys in
civil law countries, including Spain, appear before criminal judges,
empowered to play both an active and polifacetic role in the proceedings;'
a judicial role that may be described as pivotal.
In general, criminal judges in civil law nations perform several clearly
defined statutory functions9 whose aggregate result transforms the judge into
the sole and ultimate decision-maker in the case. Above all, the judge plays
the role of an impartial arbiter, 1 o which is the reason for her official
involvement. In addition, the judge is not only the receiver, but also the
sole evaluator of the evidence submitted. In accordance with the applicable
domestic legislative pronouncements, a considerable amount of discretion
is given to her in performing this task. As an experienced jurist and a
recognized legal technician of the entire proceedings, the judge becomes an

4. Salvador Enguix, Juicio al Jurado [An Evaluation to the Jury System], LA
VANGUARDIA (Barcelona), June 2, 1996, at 4-5.

5. See JOHN HENRY MERRYMAN ET AL., THE CIVIL LAW TRADITION: EUROPE, LATIN
AMERICA, AND EAST ASIA 585-599, 656-685 and 686-699 (1994).
6. See JOHN HENRY MERRYMAN, THE CIVIL LAW TRADITION 124-132 (2d ed. 1985).
7. Sara Valert, Espafia Recupera el Jurado [Spain Recovers the Jury System], EL PALS,

May 28, 1996, at 25.
8. Id. at 128.
9. In general, the powers of criminal law judges and their functions in criminal
proceedings are clearly enunciated in a Code of Criminal Procedure (C6digo de
Procedimientos Penales). In addition, their official involvement is also regulated by a
special statute that governs the activities of the members of the Judicial Power.
10. MERRYMAN,

supra note 6, at 128.
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active person who adopts a highly inquisitive attitude," posing incisive
questions to the prosecutor, the defense attorney, and the accused, as well
as to witnesses or experts who appear before the court.' 2
Overall, a criminal judge in civil law countries may be figuratively
described as a vigorous conductor who directs and controls every performer
in her judicial stage, based on a written score with which she is extremely
familiar and who is expected to produce a final performance influenced by
her individual taste and colored with her personal touches. Based on these
generalizations, it may not be surprising to learn that legal practitioners in
civil law nations tend to favor their own criminal law system, where the role
of the single judge is preeminent in contrast with the criminal proceedings
conducted in the United States and other common law countries, where the
duet formed by the judge and the jury play a harmonious and equally
important role.
In the eyes of a civil law jurist, a jury is deemed to be quite unfamiliar
with the law and with the corresponding criminal proceedings. As a
consequence, the jury's direct involvement is neither a guarantee of a sound
verdict nor of an impartial decision. Individual jurors are perceived as
biased and judicially inexperienced, thus becoming easy prey of the
theatricalities and horatory manipulations that the prosecution and the
defense attorney may occasionally use in court. Because of the jury's
ignorance of the law, the corresponding confusion among jurors, the
passivity of the common law judge throughout the proceedings, and the
relative complexity associated with most criminal cases, practitioners in
civil law nations tend to think that participation of a jury in criminal trials
in common law countries produces a rendering of justice which is neither
fair, inexpensive, nor prompt.
On the other hand, such critics of the lay jury characterize Spanish
criminal procedure as presided over by a judge who is an expert in criminal
law, a master in the area of criminal procedure, and an experienced and
well rounded jurist. While oral arguments are heard first, but in a limited
scope, these proceedings focus on written arguments. By doing so, these
proceedings eliminate unnecessary or redundant arguments, thus closing the
door to unwanted theatrics. The judge controls the proceedings in a strictly
regulated environment, evaluates the arguments and weighs the evidence,
and after a relatively short period of time used for judicial pondering and
11. In this respect, Professor Merryman asserts that a principal feature of the
inquisitorial system includes "[tlhe conversion of the judge from an impartial referee into
an active inquisitor who is free to seek evidence and to control the nature and objectives

of the inquiry." Id. at 127.
12. Id.

N.Y.L. SCH. J. INT'L & COMP. L.

[Vol. 18

reflection, depending upon the legal subtleties of the case, finally reaches
her individual decision. This may explain why, according to recent
statistical data, criminal proceedings in civil law countries are shorter and
especially much more economical than in common law nations.
In light of these comments, why is Spain interested now in returning
to trials by a jury in certain criminal cases, after it abandoned it in 1936?
The reintroduction of the jury in Spain has not been a smooth change or an
unnoticed development. On the contrary, the jury's readoption has been
marked by a prolonged and intense controversy which has touched upon all
provinces in that country, involving attorneys, prosecutors, and members
of the judiciary, as well as politicians and legislators at the Cortes Generales
and the Senate.1 3 These are the legislators that first debated, and then
passed, the TJA in 1995.
The national controversy that preceded the enactment of the TJA had
at its core a public policy contained in Article 125 of the current
Constitution of Spain, promulgated in 1978.14 The precept in question
provides:
Citizens may exercise the popular action and participatein the
administrationofjustice through the institution of the Jury, in the
form and with respect to the criminal proceedings determined
by
5
the law, as well as in the customary and traditional courts.'
As it has become evident, the implementation of this constitutional
mandate did not take effect until 1995, with the passing of the TJA. From
a different perspective, the recent institution of the jury system in Spain may
become more polemic if it is considered that the trial by jury is not only a
distinct constitutional right inherent to the U.S. legal system' 6 but also a
typical and essential institution of the Anglo-Saxon legal tradition. 7
Recently, other European nations who form an important part of the

13. See Jost MANUEL PUGNAIRE HERNANDEZ, COMENTARIOS Y FORMULARIOS A LA
LEY DEL TRIBUNAL DEL JuRADo [COMMENTS AND FORMATS ON THE TRAIL BY JURY ACT]

36-40 (1996).
14. CONsTTucION EsPA oLA [Constitution][C.E.](Spain), B.O.E., 1978, 311;
CONsTrruCI6N ESPAIqOLA [Constitution][C.E.](Spain) (Luis Lopez Guerra ed. 1995);
George E. Glos, The New Spanish Constitution. Comments and Full Text. 7 HASTINGS
CONST. L. Q. 47 (Fall 1979)(English version) [hereinafterSPAIN CONST.].
15. SPAIN CONST., supra note 14, art. 125.

16. See U.S. CONST. amend. VI.
17. See MARY ANN GLENDON ET AL., COMPARATIVE LEGAL TRADITIONS 465, 530-46

(West Publishing 1994).
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civil legal tradition, (e.g., Italy,' 8 Germany,' 9 and Russia2 °), adopted its
own version of a jury trial in criminal cases.
This article is divided into three parts. The first part provides a brief
historical background of the institution of the jury in Spain. Additionally,
this part comments on the two major doctrinarian schools which have
appeared in that nation regarding the importance and modalities of jury
trials: "Juradistas," in favor of them, and "Antijuradistas,"against them.
The public debate fueled by the ideas, criticisms, and proposals advanced
by each of these opposing sides continues unabated until today. The second
part describes and analyzes the content of the TJA from the domestic
perspective of Spain. Part three changes the focus of discussion of this
novel subject from the theoretical arena to a practical one: it analyzes and
comments the very first case of a jury trial that took place in Barcelona in
May 1996, under the TJA. Special emphasis is given in analyzing the
official documents which were produced as a result of this historic case, in
particular those that affected the work of the jury. In its conclusions, the
article advances a few ideas in an attempt to explore the future that may
await the institution of jury trials in Spain.
II. HISTORICAL LEGAL BACKGROUND OF THE JURY TRIAL IN SPAIN

Unlike other civil law countries, trial by a jury is considered an
institution which is deeply embedded in the constitutional evolution of
Spain.2 According to an assertion found in the TJA's legal rationale
(Exposici6nde Motivos),22 jury trials date back to the Spanish Constitutions
of 1812, 1837, 1869, and 1931. However, an author asserts that juries
were mentioned for the first time in the Constitution of 23Bayonne
(Constituci6n de Bayona), promulgated under French influence.
Accordingly, it should not be surprising to learn, for example, that jury
trials functioned for over a century (from 1820 until 1936), when they were
18. Stephen P. Freccero, An Introduction to the New Italian Criminal Procedure, 21
AM. J. CRIM. L. 345, 348 (Spring 1994).
19. Markus Dirk Dubber, The German Jury and the Methaphysical Volk: From
Romantic Idealism to Nazi Ideology, 43 AM. J. COMP. L. 227, 239 (1995).
20. Stephan C. Thaman, The Resurrection of the Trial by Jury in Russia, 31 STAN. J.
INT'L L. 61 (1995).
21. In the TJA's Exposici6n de Motivos (Legal Rationale), the citizens' participation in
the administration of justice is considered to be "[a] constant in the history of constitutional
law in Spain." TJA, Exposici6n de Motivos (Legal Rationale), supra note 1, at 9.

22. Id. at 9-10.
23. See Glos, supra note 14, at 68.

N.Y.L. SCH. J. INT'L & COMP. L.

[Vol. 18

"suspended" by a decree of the National Junta in 1936.24
The Constitution of Cddiz, sworn on March 19, 1812,25 was first to
introduce jury trials. This Constitution established the system of separation
of powers, recognizing that "the courts established by the law had the
power to apply the laws in civil and criminal cases." 26 In general, this
Constitution has been characterized as "a typical example of authentic
liberalism. "27
Although this Constitution has no explicit reference to trials by jury in
criminal cases, its Article 307 provided:
[I]f in due time, the Cortes [i.e. the legislative power] believe that
a distinction should be made between judges of fact and [judges]
of the law (jueces del hecho y del derecho), said Cortes shall
proceed accordingly in the best manner possible.2"
The Act of October 22, 1820 allowed the use of juries on an
experimental basis in certain criminal proceedings. However, the
experiment was unsuccessful and discontinued immediately thereafter.29
The Constitution of 1869 incorporated in a special section, for the first
time in the constitutional history of Spain, a lengthy catalogue of
constitutional rights, including those governing criminal cases. 3" The
judicial power rested in a court system, and jury trials existed for political
crimes (delitospoliticos)3' and for those ordinary crimes determined by the
law. 32

The Act of the Organization of the Judicial Power (Ley sobre la
Organizaci6ndel PoderJudicial)of 1870 is the first statute which explicitly
refers to jury trials:

24. Id. (Art. 1 of the Decree of the National Junta, dated at Burgos on September 8,

1936 "[s]uspended the functioning of the Jury throughout the national territory.")
25. FRANCISCO TOMAS Y VALIENTE, MANUAL DE HISTORIA DEL DERECHO ESPANOL
[MANUAL OF THE HISTORY OF SPANISH LAW] 438 (4th ed. 1995).
26. Cddiz Constitution of 1812 art. 17; FELIPE TENA RAMfREz, LEYES FUNDAMENTALES
DE MEXICO 1808-1991 [FUNDAMENTAL LAWS OF MEXICO] (Mdxico) 62 (1991).
27. VALIENTE, supra note 25, at 439.
28. RAMiREZ, supra note 26, at 95 (Cidiz Constitution of 1812 art. 307).
29. Glos, supra note 14, at 68.
30. VALiENTE, supra note 25, at 451.

31. Id. at 452.
32. HERNANDEZ, supra note 13, at 35. The law was also to determine "[t]he necessary
conditions to serve as a juror." Id.
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It corresponds to the Criminal Chambers [Salas de lo Criminal] of
the Audiencias:2) To know, with the intervention of a jury: a) Of
criminal cases for which the laws impose sanctions longer than
presidio mayor, in any of its types, according to the general scale,
b) Of criminal cases, regardless of the sanctions imposed by the
laws, in the crimes of: i) Lesa majestad; ii) Rebellion; and, iii)
Sedition.33
According to Pugnaire Herndndez, the Criminal Procedure Act [Ley de
Enjuiciamiento Criminal] is the one that regulates for the first time, in great
detail, the institution of the jury. 34 This Act influenced the subsequent
statute, the "Trial by Jury Act" [Ley del Jurado] of 1888, based on a Draft
produced by Alonso Martinez. 35 This statute had the merit of instituting
jury trials in Spanish criminal proceedings for an appreciable length of time.
This Act provided for a jury of twelve lay persons to decide on questions
of fact, and a court of three formal judges to decide on questions of law, in
clearly enunciated criminal cases.36 The Trial Jury Act of 1900 simply
excluded certain crimes from the jurisdiction of the jury .37
Finally, through several Royal Decrees published in 1907, 1920, and
1923, the trials by jury were "suspended" in Barcelona and Gerona. The
right to a trial by jury was suspended at the national level by the Decree of
September 21, 1925 under the dictatorship of general Primo de Rivera.
Under the Spanish Republic, jury trials were resurrected by the Decree of
April 27, 1931, but were discontinued yet again by the Nationalist
Government during the Civil War of 1936-39.38 Thus, by Decree of the
National Junta, the Trial by Jury Act [Ley del Jurado] of July 27, 1933 was
suspended" at the national level. 3
For Spanish jurists, the Trial by Jury Act of 1995 should be viewed
from three different angles; first, from the perspective of the citizens'
constitutional right to participate in the administration of justice, as provided

33. Id. at 35-36 (enacted on September 15, 1870).
34. Id. (enacted on December 22, 1872). Articles 658 through 785, divided into eleven
chapters, details the rules governing jury trials. The Act was implemented through the
Ministry of Grace and Justice [Ministerio de Justiciay Gracia]. Id.

35. Id. (This Act was enacted on April 20, 1888 and was composed of 122 articles).
36. Glos, supra note 14, at 68.
37. HERNANDEZ, supra note 13, at 36 (enacted on January 1, 1900).
38. Glos, supra note 14, at 68.
39. HERNANDEZ, supra note 13, at 36.
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by Article 125 of that nation's Constitution. I0 This constitutional right is
closely related to Article 23.1 of the same Constitution, a' which enunciates
the rights of citizens to participate in public affairs. The practical exercise
of this right is perceived as a right and a duty, as reflected in Article 6 of
the TJA:
The function of being a juror is a right to be exercised by those
citizens not having grounds for exclusion and its performance a
duty for those who are neither considered incompatible, nor
prohibited, or those who cannot be excused in conformity with this
Act.

42

The constitutional right to take part in the administration of justice should
be construed to be close symmetry with the right granted to all citizens "to
an effective protection of judges and courts. "I
Second, the establishment of jury trials represents not only a different
manner of imparting justice in that country rather, more importantly, a
radical departure in criminal procedure. 44
And finally, the new institution raises the question as to whether the
jury is formally a part, or not, of the Judicial Power. 45 A school of thought
predicates, for example, that "if justice emanates from the people," as
provided by Article 117.1 of the Constitution, then the jury has jurisdiction
over certain criminal matters and, as a consequence, clearly forms a part of
the Judicial Power. This form of popular justice results in the creation of
a special category of judges, Jueces legos or lay judges, who are not

40. SPAIN CONST., supra note 14, art. 125.
41. Id. art. 23.1 (providing that "Citizens have the right to participate in public affairs,
directly or through representatives freely elected in periodic elections by. universal

suffrage. ").
42. TJA, supra note 1, art. 6.
43. SPAIN CONST., supra note 14, art. 24.1 (providing that "All persons have the right
to obtain an effective protection from judges and courts, in the exercise of their rights and

legitimate interests, and they may in no case be left without defense.")
44. AGUSTiN PREZ-CRUZ MARTIN ET AL., COMENTARIOS SISTEMATICOS A LA LEY DEL
JURADO Y A LA REFORMA DE LA PRISION PREVENTIVA (SYSTEMATIC COMMENTARIES TO
THE TRIAL BY JURY ACT AND TO THE PREVENTIVE IMPRISONMENT REFORM) 9 (Comares,

Granada, ed. 1996).
45. Id. at 9. Arts. 117-27 of the Constitution of Spain refer to the Judicial Power (Title
VI); however, no mention is made in this Title to the jury system. S PAIN CONST., supra

note 14, arts. 117-27.
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professionals and are not mentioned in the Constitution.'
However, the other school, by strictly adhering to the constitutional
text which provides that "the courts and tribunals ... judge and enforce what

has been judged," 47 concludes that the jury does not judge nor does it
render a judgment. Therefore, the jury does not form a part of the Judicial
Power. In other words, the jury only renders a verdict which is to be
enforced by the court (Vinculante). Ergo, the jury does not have any
"jurisdictional power;" however, through the rendering of its verdict, this
school concedes that the jury does participate in the administration ofjustice
although it does not have any jurisdiction.4"
Since the jury trial was introduced in Spain by the Constitution of49
Cadiz in 1812, it has not had "a peaceful doctrinarian existence.
Basically, those who reject the jury do so on the grounds that common
citizens should not be directly involved in the administration of justice,50
since this function requires a specialized and technical knowledge of the
law. Only professional judges and magistrates have the training and
expertise to impart justice. 51
The opposite viewpoint is held by the Juradistas whose ideas are
clearly reflected in the legal rationale (Exposici6nde Motivos) of the TJA.
In general, these ideas advance the thesis that the citizens' involvement in
the process of imparting justice is a right guaranteed by the Constitution, a
public duty and a democratic exercise. In this respect, the TJA's rationale
reads:
The Act is based upon the notion that a democratic nation is
characterized by the participation of its citizens in public affairs.
There is no reason whatsoever for excluding said citizens from

46. MARTIN, supra note 44, at 10.
47. Art. 117.3 of the Spanish Constitution provides: 3. The exercise of the judicial

power in all type of proceedings, trials and execution of judgments, pertains exclusively
to the Court and Tribunals determined by the laws, in accordance with the rules of
jurisdiction and procedure established therein. SPAIN CONST., supra note 14, art. 117.3.
48. MARTIN, supra note 44, at 9-10.
49. HERNANDEZ, supra note 13, at 36-37 (considering that the two schools of thought

have formed regarding the jury, one in favor and the other against it, are irreconcilable).
50. E. Pedraz-Pefialva, El Juradocomo Via de Participaci6nPopular, LA LEY, Tomo

1994/2, at 1006-14.
51. In particular, Joaquin Escriche and Fair6n Guill6n have advanced these ideas. See
also Guti6rrez Alviz y Conradi et al., La Participaci6nPopularen la Administraci6n de
Justicia, COMENTARIOS A LAS LEYES POLITICAS, LA CONSTITUCION ESPANOLA DE 1978
(Madrid), 1987, at 609.
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imparting justice; on the contrary, a procedure that fulfills this
constitutional right in the best possible way should be
established. 2
Despite the official enactment of the TJA, and its strong doctrinarian
position in favor of the jury, these pros and cons of the jury system
continue to be discussed in Spain today in legal and judicial circles. In part,
this may be explained because the two major antagonists in this delicate
question do not form two separate and monolithic schools but, rather, they
have fragmented into a number of doctrinarian positions.
In general, positions in favor of the jury fit into two jury modalities:
the Pure Jury (Juradopuro)and the "Technical Jury" (Juradoescabinado).
The "Pure Jury" is the one established by the TJA; namely, a jury formed
by lay citizens who give their opinion on issues of fact which directly
impinge upon the guilt or the innocence of the accused through the submittal
of a final verdict. If the verdict is incriminatory, its content should5 3be
reflected in the corresponding judgment, which the judge is to render.
The so-called Technical Jury (Juradoescabinado) is one composed by
lay citizens and professional judges where the judgment is produced by both
jurors and judges, in a joint exercise, without the need to have a verdict. 4
Apparently, this kind of jury attempts to eliminate the problem of the
separation between issues of fact and questions of law, which consistently
arises in the pure jury. In essence, the Technical Jury elevates the
participation of lay jurors to the level occupied by professional judges,
placing both of them at the same level. It is thought that this modality
eliminates not only the need for jurors to formulate an opinion with respect
to issues of fact but also the drafting and rendering of a judgment by a
professional judge based upon a verdict.55
The Antijuradistasbelieve that the reintroduction of jury trials in Spain
has come at the wrong moment. This argument is based on their perception
that, today, most countries in Europe tend to favor a system of a single
judge imparting justice in criminal cases. 6 In support of this idea, they
52. TJA, Exposici6n de Motivos, supra note 1, at 1.
53. HERNANDEZ, supra note 13, at 39-40.
54. Id. at 40 (quoting Maria Rosa Guti6rrez Sanz, El Jurado: Aproximacion A Su
Sentido Historico YActual, PPU (Barcelona) 1991).

55. Id.
56. MARTiN, supra note 44, at 26-27. In this respect, the Antijuradistas quoted the
words of Jos6 Luis Manzanares Samaniego, Vice President of the General Council of the
Judicial Power (Consejo Generaldel PoderJudicial) who said at the closing of the Ninth

Judicial Week, at Marbella on May 9, 1994: "... in Spain we are going when the others

1999]

JURY TRIALS IN SPAIN

refer to the recent Report of the Royal Commission of the United Kingdom
and Northern Ireland on Technical Justice.57
This school of thought was also critical of the fact that the TJA was
enacted without waiting for the Penal Code to be amended first, which, in
their opinion, should have been the best legislative technique and the most
logical way to handle this question.58
III. THE NEW TRIAL BY JURY ACT OF 1995
A. Legislative History
The materialization of the mandate enshrined in Article 125 of the
Spanish Constitution represented a culmination of a lengthy and complex
process.
Reference should be made to the different Anteproyectos de Ley,
legislative or statutory draft, produced by eminent jurists.59 The following
four deserve special attention for the quality and systematization of the ideas
presented: the draft produced in 1985 by Professor Gimeno Sendra,
commented by Professor Fair6n Guill6n, favoring a Technical Jury (Jurado
Escabinado); the work commissioned to Dr. L6pez Mufioz y Larraz, 6
President of the Association Pro-Jury, concluded in December of 1985 and
advancing an Anglo-Saxon model; the draft of Carlos Urstia, proposing
another model based on the Anglo-Saxon jury; and, the so-called Chinch6n
Project, which structured a hybrid model.
The Cortes Generales61 discussed several legislative bills regarding a
Trial by Jury Act. Three of these merit special consideration: the bill
submitted by the Grupo Parlamentario Vasco (Basque Parlamentarian

are coming back." (...en Espafia vamos cuando los demds vuelven). Id. at 27.
57. REPORT OF THE ROYAL COMMISSION ON CRIMINAL JUSTICE (UK) (July 1993).

58. Id. (The Spain's C6digo Penal de 1995 (Penal Code of 1995) entered into force on
May 25, 1996.)
59. A. Cuesta Martinez, Proyectos Legislativos sobre el Jurado en Espafia: Aspectos
Politicos (LegislativeDrafts of the Jury in Spain: PoliticalAspects). EL JURADO, COMO Y
CUANDO? (Barcelona), 1992.
60. This author also proposed, Bases para una Nueva Ley del Jurado (Bases for a New
Trial by Jury Act). REVISTA GENERAL DE LEY Y JURISPRUDENCIA, No. 252, 1982, at 451-

82.
61. Pursuant to Article 66.1 of the Spanish Constitution, "[Tlhe Cortes Generales
represent the people of Spain and are formed by the Congress of Deputies (Congreso de
Diputados) and the Senate (Senado). "The Cortes Generales constitutes Spain's Legislative
Power. SPAIN CONST., supra note 14, art. 66.1.
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Group) (This political group appeared to be somewhat disappointed with the
delays suffered by this bill.);62 the Organic Act Bill submitted to the Senate
by the Parlamentarian Group of the CDS; 63 and, the explicit mandate
contained in the Ley Orgdnica del Poder Judicial (Organic Act of the
Judicial Power) where it was stipulated that "the government of Spain
should send to the Cortes Generales several legislative bills, including ...
one on the Jury. "6 The government's inaction on this question provoked
parlamentarians to formulate proposals asking the government to submit the
corresponding bill.65
At the end, it is considered that the Proyecto de Ley Orgdnica del
Tribunal del Jurado (Draft of the Organic Act of a Trial by Jury) was the
consequence of a political agreement advanced by the government and
proposed by Dr. Juan Alberto Belloch Julbe, current Minister of Justice and
the Interior.' Eventually, the text of the current TJA was contained in a
legislative bill (Proposici6n de Ley)67 formulated by a number of
parliamentary groups 68 which was expeditiously passed by the Congresode
Diputados, and subsequently published in the Boletin Oficialdel Estado on
November 17, 1995.
B. Major Legal Features of the New Trial by Jury Act
The importance that the Trial by Jury Act of 1995 plays within the
criminal law arena cannot be duly appreciated unless it is placed within the
legal context of Spain's Constitution, the Penal Code, and the Code of Penal

62. Boletin Oficial de las Cortes Generales. Congreso de los Diputados. II Legislatura,
Serie B, Nos. 54-I of September 16, 1983 and 54-Il of June 15, 1984. This bill was
withdrawn in the plenary session of June 8, 1984. See also Gisbert Gisbert, La Proposici6n
de Ley sobre el Tribunal del Jurado del PNV (The PNV's Bill on the Trial by Jury).

REVISTA TAPIA, No. 22, 1985, at 27-28.
63. Boletin Oficial de las Cortes Generales. Senado. IV Legislatura, Serie III A, Nos.
3(a) of February 27, 1990 and 3(c) of March 30, 1990. The bill was not acted upon by the
Senate in accordance with a resolution taken by the Plenary on March 27, 1990.
64. See MARTIN, supra note 44, at 17.
65. Documentaci6n preparadapara la Tramitaci6n del Proyecto de Ley Orgdnicadel
Tribunaldel Jurado, CONGRESO DE LOS DIPUTADOS, DOCUMENTACI1N No. 116 (Madrid),

1994, at 605-07.
66. MARTIN, supra note 44, at 19.
67. Bolet(n Oficial de las Cortes Generaes, Congreso de los Diputados, V Legislatura,
Serie B: Proposiciones de Ley, No. 134-1, June 9, 1995.

68. Grupos Parlamentarios Socialista, Federal de Izquierda Unida-Iniciativa per
Catalunya and Catalin (CiU). Id. at 20.
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Procedure.
In Spain," [J]ustice emanates from the people and it is imparted in the
name of the King by Judges and Magistrates who compose the judicial
power ...and are solely subject to the power of the law." 69 In its Second
Chapter (Articles 14-29), the Constitution enumerates a long list of
"[Flundamental rights and public freedoms" (Derechosfundamentales y
libertades ptiblicas) which closely parallels the U.S. Bill of Rights. In
particular, Articles 17, 18, 24, and 25 enlists a number of constitutional
rights to be guaranteed during criminal proceedings. These provisions
contain, inter alia, the right to personal freedom and security, the right not
to be deprived of your liberty in violation of the law, preventive detentions
not to exceed a maximum of 72 hours, the right of "habeas corpus, " the
right to have counsel provided by the state, the inviolability of the personal
home, the right not to be condemned or sanctioned for actions or omissions
the law did not consider a crime when committed, etc.7°
In a more detailed manner, Article 24 of the Constitution provides:
1. All persons have the right to obtain an effective tutelage from
judges and courts in the exercise of their legitimate rights and
interests, and they may in no case be left without defense.
2. Further, everyone has the right to a legally appointed judge,
to defense and to the assistanceof [legal] counsel, to be informed
of the accusationformulatedagainstthem, to a public trialwithout
undue delays and with all the [constitutional]guarantees, to use
the pertinent evidence for their defense, [the right] not to self
incriminate themselves, not to confess to be guilty and to the
presumption of innocence.7 (emphasis added)
The explicit enumeration of constitutional rights has been a legislative
tradition long treasured by Spain. In this respect, the Constitution of 1869
is singled out for the extensive enumeration of these rights (in its dogmatic
part), especially those related to the protection of the accused in criminal
proceedings.72 Today, the Constitution of 1978 contains one of the most
complete catalogues of constitutional and human rights within the European

69. SPAIN CONST., supra note 14, art. 117.1.

70. Id.art. 17, 18, and 25.
71. Id.art. 24.
72. VALIENTE, supra note 25, at 451-52 (pointing out that the Constitution established
jury trials for political offenses).
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context.
This constitutional philosophy has been incorporated in the specific
legislative enactments in the criminal law area. Thus, the Act of Criminal
Procedure (Ley de EnjuiciamientoCriminal)of 1872, reflecting the typical
liberalism of the epoch, introduced jury trials not only for political offenses
but also for certain ordinary crimes specified by the law. 73 Although this
statute did not fully incorporate a criminal procedure designed to provide
the accused with a comprehensive set of constitutional guarantees, it did
introduce the original notion of "oral trials" (Juiciooral) as a procedural
measure designed to help the accused.74
The Ley de Enjuiciamiento Criminal of 1882 (Act of Criminal
Procedure of 1882), which continues to be in force today, first adopted a
most progressive legal philosophy directed at abolishing the traditional
inquisitorial principles characteristic of Spain's criminal proceedings. This
act substituted the old criminal system for a criminal trial firmly based on
the accusatorial system. A procedure that balances the interplay between
the State's prosecutorial action and the accused and, at the same time,
recognizes and respects the constitutional rights of the accused. This
explains why, the Exposici6n de Motivos, Manuel Alonso Martinez, who
later became the Minister of Justice, wrote that this act deserved to be
included in "among the most advanced codes of criminal procedure in the
European continent. "5
C. Jurisdictionof the Jury
Article 1 of the TJA establishes the instances leading to a criminal trial
by jury as specifically determined, first, by the TJA "and by any other
[applicable] law;" and, second, by specific Articles (sections) of the Penal
Code (C6digo Penal). This jurisdiction is known as "Objective
76
jurisdiction," (Competenciaobjetiva) or "Jurisdiction Ratione materiae.
Pursuant to the TJA, and other laws, the jury will take cognizance of
the following factors: crimes against persons; crimes committed by public
officials; crimes against the honor; crimes affecting liberty and security;
and, those causing a fire. 77
The Penal Code details the following crimes: parricide; murder;

73. Id. at 533.
74. Id.
75. Id. at 534.
76. MARTIN, supra note 44, at 29-30; HERNANDEZ, supra note 13, at 51.
77. TJA, supra note 1, art. 1, para. 1.

1999)

JURY TRIALS IN SPAIN

homicide; help or induction to suicide; infanticide; negligence in the
guarding of inmates; negligence in the custody of documents; bribery;
stealing of public funds; fraud and illegal payments; negotiations prohibited
to public officials; traffic of influences; inaction regarding the duty to give
help; illegal entry or invasion of a home; threats; and, forest fires.78
This jurisdiction is strictly circumscribed to the criminal law area, as
is provided expressly by Article 125 of the Constitution.79 Consequently,
the legislator acknowledged the legal impossibility of extending the jury's
objective jurisdiction to the civil, labor, and administrative areas. 80
The selection of areas and the specific enumeration of the crimes that
gave jurisdiction to the jury in accordance with Article 1, paragraphs 1 and
2 of the TJA, caused an intense controversy. Authors questioned both the
inclusion and the exclusion of certain types of crimes, based on technical,
economic, political, educational, or historic reasons. 8
In the corresponding legal rationale (Exposici6n de Motivos) of the
TJA, the legislator stated:
The Act takes into account that a jury trial constitutes a full
expression of the basic procedural principles of expeditiousness,
evidence formed on the basis of conviction, exclusion of illegal
evidence, publicity, and orality. Accordingly, the crimes selected
are those in which the typical action is not too complex or those in
which the normativecomponents are especially apt to be evaluated
by citizens who are not professionals in the judicialfunction. 2
(emphasis added)
As the number of cases to be tried under the TJA continues to grow in
the future and a clearer evaluation is made regarding the effectiveness of
this Act, the legislator is expected to act accordingly, changing or adjusting
the tenor of the Act as dictated by experience and technical opinions.
Paragraph 3 of Article 1 of the TJA addresses the question of
"territorial jurisdiction." This paragraph establishes two basic rules: a
78. Id. at para. 2. As a result of the recent entering into force of the Penal Code of
1995, in May of 1996, some of the numerals of the old Penal Code have been changed,
but the crimes enunciated therein.
79. SPAIN CONST., supra note 14, art. 15.
80. E. Ruiz Vadillo, El Jurado, ESTUDIOS DE DERECHO PROCESAL PENAL (Granada),
1995, at 442. However, other authors are of the opinion that jury trials should be
established in other legal areas. See MARTIN, supra note 44, at 32.
81. Id. at 30-43.
82. TJA, Exposici6n de Motivos (Juror Citizens), supra note 1, at 13.
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general rule which provides that "a jury trial is to be held only within the
[territorial limits] of the Audiencia Provincial," and a special rule
stipulating that, by reason of the place where the criminal charges were
formally made against the accused (aforamiento), other tribunals may take
cognizance of the case.83 Thus, according to the special rule, the Criminal
Chamber of the Supreme Tribunal (Sala de lo Penal del Tribunal
Supremo)l and the Criminal Chambers of the Superior Tribunals of Justice
(Salas de lo Penal de los Tribunales Superiores de Justicia)5 exercise
territorial jurisdiction over a given case. Furthermore, in this regard the
TJA expressly provides that if the Supreme Tribunal or the Superior
Tribunal of Justice exercises jurisdiction over the jury trial because of the
aforamiento of the accused, the Magistrate-President of the jury trial in
question shall be a Magistrate of the Criminal Chamber of the Supreme
Tribunal or of the Civil or Criminal Chamber of the Superior Tribunal of
Justice, respectively.'
More specifically, Article 5, paragraph 4 of the TJA establishes the
territorial jurisdiction of the jury trial in accordance with the rules offorum
delicti commissi, and other pertinent general rules contained in Articles 1418 of the Act of Criminal Procedure."
The system of adopting a dual type of jurisdiction, (i.e., objective and
territorial), appears to be based on historical reasons. The Act of Criminal
Procedure of 1872 (Ley de Enjuiciamiento Criminal de 1872), which
followed the precedent set up by the Organic Act of the Judicial Power of
1870 (Ley Orgdnicadel PoderJudicialde 1870), established the jurisdiction
of the jury trial taking into consideration both the sanctions and the
enumeration of specific crimes. The Jury Trial Act (Ley del Jurado)of
1888, which was later expanded by the Act of July 10, 1894, to be then
reduced and finally suspended by the Decree of September 9, 1936 of the
President of the Junta de Defensa Nacional Espahola,contained a specific
and exhaustive listing of those crimes to be judged by a jury trial."8
Paragraph 3 of Article 1 of the TJA concludes by excluding from the

83. Id. art. 1, para. 3.
84. See Ley Orgdnica del Poder Judicial (Organic Act of the Judicial Power)
[hereinafterL.O.P.J.], art. 57.2 and 57.3.
85. See L.O.P.J., supra note 84, art. 73(a) and 73 (b).
86. TJA, supra note 1, art. 2.1.

87. MARTIN, supra note 44, at 43. For this author, the territorial jurisdiction of the jury
trial should be examined in conjunction with the so-called "Connected crimes" (Delitos
conexos) regulated by Art. 5, para. 2, of the TJA.
88. Id. at 30; HERNANDEZ, supra note 13, at 52.
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jurisdiction of the jury any crimes to be judged by an Audiencia Nacional
(National Court).9

It should be recalled that Spain's administration of justice is rendered
through the Judicial Power, formed by courts (Juzgados), consisting of a
single individual, and tribunals (Tribunales), composed of three or more
magistrates. The administration of justice is governed by the Constitution
(Articles 117-127) and by the Organic Act of the Judicial Power (Ley
Orgdnicadel PoderJudicial), enacted in 1985 and amended in 1994. 90 The
highest judicial organ for the rendering of justice is the Supreme Tribunal
(Tribunal Supremo), located in Madrid. In the criminal law area, the
supreme organ is the Second Chamber (Segunda Sala) of said Tribunal,
which exercises jurisdiction over criminal cases against high government
officials, Casaci6n appeals from judgments rendered by the Audiencia
91
Nacional, revision of criminal appeals (Recurso de Revisi6n Penal), etc.
The second organ is the Audiencia Nacional, situated also in Madrid,
which has national jurisdiction over crimes against the highest institution of
the nation, counterfeit money operations, drug trafficking, and other similar
offenses. The third organ consists of the Criminal Chambers of the
Superior Tribunals of Justice (Salas de lo Penal de los Tribunales
Superiores de Justicia), with jurisdiction over criminal cases in the
Autonomous Communities. Other organs include the Audiencias
Provinciales, Penal Courts (Juzgados de lo Penal), Instruction Courts
(Juzgados de Instrucci6n), and Judges of the Peace (Jueces de Paz). The
Audiencias Provinciales are collegiate organs located in provincial
capitals.92

Based upon the preceding discussion, it may be asserted that the
reintroduction of the jury trial in Spain responds to a very different set of
legal and historic values when analyzed from the contrasting perspective of
the United States. Whereas for a U.S. citizen the legal expectation to be
tried by a jury in a criminal case represents no less than the exercise of an
historically enshrined constitutional right. For Spain, jury trials invoke a
different legal notion: the citizens' right to participatein the administration
89. TJA, supra note 1, art. 1, para. 3. These crimes are enumerated in Article 65 of the
Organic Act of the Judicial Power. L.O.P.J., supra note 84, art. 65.
90. Guillem Vidal Andreu, El Estado Espafiol: la Administraci6n de Justicia (Legal
Introduction to Spain and to its System for Administering Justice). Special lecture delivered
at the Centre de Cultura Contemporinia,USD's Law Summer Institute at Barcelona, June,
1996. Dr. Vidal Andreu is the President of the Tribunal Superior de Catalufia in
Barcelona.
91. Id. at6.
92. Id.
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of justice.
Historically, the concept of a jury trial in the U.S. Constitution
signifies a system of imparting justice based on impartiality and democracy.
A popular system of administering justice from the people to the people. In
contrast, the jury trial system in Spain is perceived as a system inherently
associated to liberal and democratic governmental r6gimes. As the TJA's
Exposici6n de Motivos asserts:
[E]ach period of freedom has signified the consacration of the jury
trial.., and, to the contrary, each epoch of backwardness of public
freedoms has considerably eliminated or restricted such instrument
of citizens' participation, in parallel and as a complement to the
restrictions of the totality of their rights and of the instruments of
participation in public affairs.93
The right to a trial by jury "is deeply embedded in the American
democratic ethos. The Fifth, Sixth, and Seventh Amendments to the U.S.
Constitution guarantee the right to a jury for all criminal cases and in all
civil suits exceeding twenty dollars. "94 Even other countries who form part
of the Anglo-Saxon tradition, such as England and Canada, do not have the
same standard concerning jury trials, in the sense that persons accused of
nonindictable crimes do not have the right to trial by jury. It should be
recalled, for example, that Blackstone was at pains to point out that in
English law, "trial by jury was a privilege, not a right." 9"
In sum, in the United States, it is the constitutional right to be judged
by your own peers; in Spain, the constitutional right is the ability to
participatein the administrationof justice.
D. Composition and Functions of the Jury
The TJA provides that the jury shall be composed of nine jurors, one
Magistrate who should preside over it and who is to belong to the Audiencia
Provincial, and two alternate jurors.96 It seems that the final number of
jurors was reached as a compromise, between the extremes of six and
twelve, in order to have a jury of an "intermediate size. " The original

93. TJA, Exposici6n de Motivos, supra note 1, at 9-10.
94. VALERIE P. HANS & NEIL VIDMAR, JUDGING THE JURY 31.
95. Id.
96. TJA, supra note 1, art. 2, paras. 1 and 2.

97. MARTIN, supra note 44, at 55.

1999]

JURY TRIALS IN SPAIN

legislative bill proposed a jury of seven members and the final number of
nine coincides with the proposal submitted by the Grupo Parlamentario
Vasco.98
Historically, juries in Spain have been composed of eight, twelve, and
even forty eight jurors. The Act of Criminal Procedure of 1872 established
a jury formed by twelve jurors and three Magistrates." A legislative draft
formulated by Sagasta in 1874, and which was not passed, created a jury of
48 members, out of which 36 were to be formally empaneled jointly with
the President of the Chamber of the corresponding Audiencia and four
Magistrates. 'I The Jury Trial Act of 1888 went back to the format of
twelve jurors and three Magistrates. A decree of April 27, 1931 reduced the
number of jurors to eight with two alternates and three formal judges. It
also established a so-called "Mixed Jury," to be equally formed by men and
women in cases involving the crimes of parricide, murder, homicide or
personal injuries, when "love" was the motive behind any of these
crimes. 101
The preceding enumeration clearly suggests that Spain has had more
experience with juries composed of lay persons and "judges of the law," the
so-called Escabinado or technical jury, rather than a jury exclusively
composed of lay persons (Purejury).
Spanish legislators and jurists are of the opinion that nine jurors
provide a sufficient number of different viewpoints and, at the same time,
this composition allows jurors to come from more varied socio-economic
backgrounds. The exclusion of the Magistrate-President from the jury
deliberations is supposed to induce a more open and democratic discussion,
without any undue professional influence from a person who is legally
trained. 02

Contrary to the United States system, the Spanish notion of the jury
(Tribunal del Jurado) is formed by two distinct components: the jurors
(Jurados), including the alternates; and, the Magistrate. The jurors form
what the "Section of Facts" (Secci6n de hecho), and the Magistrate the
"Section of the law" (Secci6n de derecho). °3 In principle, this would

98. Boletin Oficial de las Cones Generales, Congreso de los Diputados, II, Legislatura,
Serie B: Proposiciones de Ley, No. 54-1, June 15, 1984.

99. Ley Provisional de Enjuiciamiento Criminal of 1872, art. 658.
100. HERNANDEZ, supra note 13, at 55-56.
101. Id. at 56.
102. PILAR DE PAOL VELASCO, EL TRIBUNAL DEL JURADO DESDE LA PSICOLOGIA
SOCIAL 16-17 (Siglo XXI de Espafia eds., 1995).
103. MARTIN, supra note 44, at 50. The two components constitute "the classical
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suggest that the type of jury established by Article 2.1 of the TJA is a
"pure" rather than the jury known in Spain as Escabinado,Escabinato, or
Tribunal de Escabinos.104
A technical jury is the one formed by both lay persons and judges (or
magistrates). Its major technical legal feature, as seen earlier, °5 is that the
judgment is jointly written by the lay persons and the judges. Although the
jury established by the TJA is formed by nine lay persons and one
Magistrate, the lay persons are not allowed to take part in the drafting of the
sentence. This function, under the TJA,' ° pertains exclusively to the
Magistrate.
As a consequence, it may be concluded that the jury created by the TJA
parallels more closely the model identified as the "Pure Jury" (Jurado
Puro), which is the jury traditionally found in countries belonging to the
Anglo-Saxon legal tradition, such as the United States, for example. The
fact that the Spanish legislator showed a clear preference in favor of the
"U.S./Anglo-Saxon version," generated then, and continues to produce
today, a wave of critical comments. 107
Pursuant to the TIA, the jurors (Jurados)must perform the following
functions. First, to render a verdict, which is unanimously recognized as
their most important function.'0" The verdict shall declare whether the
"justiciable fact" (hecho justiciable), as expressly determined by the
Magistrate-President, l° has been proven or not."0° Further, the jurors may
also submit a verdict in relation with "any other facts they decide to include
in their verdict and which do not depart substantially" from the justiciable
fact.

Jurists have been critical of the expression "justiciable fact." The term
Hechopunible(Punishable fact) has been proposed as the correct expression
distinction of the jury." Id.
104. Id. On the etymology, composition and functions of these juries. Id. (citing J.
Martin Ostos, El Escabinadocomo Jurado, I JORNADAS SOBRE EL JURADO (Sevilla), 1995,

at 42).
105. SPAIN CONST., supra note 14, art. 117.
106. See TJA, supra note 1, arts. 67 and 68.

107. Commentators in favor of the "Technical jury" (Juradoescabinado)consider that
this model tends to adjust more adequately to European countries within the civil legal
tradition than the traditional Anglo-Saxon model; for a detailed analysis of this question,
see MARTIN, supra note 44, at 50-51.
108. HERNQANDEZ, supra note 13, at 58.
109. TJA, supra note 1, art 52. (detailing the determination of the "justiciable fact" by
the Magistrate-President).
110. Id. art. 3.1.
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Also, some questions have been
from a criminal procedural viewpoint.'
raised with respect to "any other facts ... " the jurors may decide to address
in their verdict, considering that the determination as to whether said "other
facts depart or not substantially" from the justiciable fact is an issue likely
to generate some controversy." 2
Second, to proclaim the "culpability or inculpability" of the accused
person(s) for his or her participation in the criminal fact(s) (hechos
delictivos) upon which the Magistrate-President has admitted the
corresponding accusation. " 3 It should be noted that, in accordance with the
TJA, the declaration of culpability requires a majority of seven votes and
of five to establish the inculpability.114
The terms "culpability or inculpability" (Culpabilidado inculpabilidad)
were taken from the Jury Trial Act of 1888, in contrast to the notions of
"culpability or innocence," which were used in the TJA's legislative bill
(Anteproyecto) of January 1994. 5 Some authors consider that the words
"culpability or inculpability" raise some profound technical questions:
culpability may suggest not only an element of a given crime but also the
antithesis of innocence. The Jury Trial Act, as amended in 1931,
circumvented this delicate question by simply asking the question "whether

the fact did occur or not.

116

In general, this discussion has led criminal law specialists to advance
the opinion that it would have been better for the TJA not to refer to the
"culpability" of the accused, given the ethical, doctrinarian, and
jurisprudential connotations of this word; instead, they argue, the Act
should have utilized a more neutral or objective term emphasizing the
factual content of the issue and not its philosophical aspects. I"
Third, in performing their functions, jurors should act in accordance
with the "principles of independence, responsibility, and respect to the
law," as provided by Article 117 of the Constitution to apply to the
members of the Judicial Power." 8
Evidently, jurors are not going to be subject to the same rules that

111. MARTIN, supra note 44, at 57. Hecho punible refers to the "historic fact that
constitutes the procedural object (hecho hist6rico integrantedel objeto procesal)." Id.
112. Id.
113. TJA, supra note 1, art. 3.2.
114. See id. art. 60.2.
115. MARTIN, supra note 44, at 57-58.

116. See id. at 58 (citing Article 76 of the TJA, as amended in 1931).
117. Id.
118. TJA, supra note 1, art. 3.3.
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apply and govern the activities of professional judges and magistrates.
However, the explicit reference to those principles suggests the legislator
intends to impress upon jurors the responsibility and importance of their
court duties, especially considering that early this century the general
opinion was that jurors were virtually "irresponsible" for their court
duties. 119
Finally, the jury should express its opinion by taking a vote on whether
to apply to the accused who has been declared guilty the benefits of "a
conditional sanction (remisi6n condicional de la pena), as well as a request
to be pardoned (indulto) in the judgment, which will require the favorable
0
vote of five jurors. "12
This provision has led to serious criticism from authors who consider
that these legal questions are highly technical and, as a consequence, far
beyond the attributions of the jury. In their opinion, this clearly exceeds the
functions of the jury in its classical model. 121
E. Functions of the Magistrate-President
The rendering of the judgment is the major function performed by the
Magistrate-President. 122 In this judgment, the Magistrate-President is to
include the substance of the Jury's findings of fact, as well as the sanction
or security measure applicable to the case. In addition, the judgement is to
resolve on the civil liability of the accused, or of a third party.
If the verdict is one of "inculpability," the Magistrate-President shall
render a judgment of acquittal (Sentencia absolutoria), and the subsequent
immediate release of the accused. If the verdict is of "culpability," the
Magistrate-President shall give the floor to the prosecutor (Fiscal)and to the
other parties, in order to comment on questions regarding the sanction
considered to be applicable to the case or any security measures to be
imposed on the condemned, including any civil liability issues and any
conditional sanctions, provided the Jury has given its opinion on this matter.
Jurists have expressed the opinion that the functions of the MagistratePresident, as enumerated by the TJA, give this official an overpowering

119. MARTIN, supra note 44, at 59. Early this century, in rendering their verdict, jurors
should follow the rules of healthy criticism, logic, reason, and experience. Id.
120. TSA, supra note 1, art. 60.3.

121. A. Gisbert Gisbert and F. Mares Roger, El Proyecto de Ley del Jurado, REVISTA
GENERAL DE DERECHO, No. 600, 1994 at 9104.
122. TJA, supra note 1, art. 4. See also HERNANDEZ, supra note 13, at 61.
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influence throughout the proceedings, especially vis a vis the Jury.

F. Requirements and Impediments to Be a Juror
1. Requirements
Pursuant to the TJA,124 five requirements must be complied with to
become a juror. First, a juror must be a national of Spain, 18 years of age,
or older. This constitutional and civil requirement is predicated upon the
that country are legally able to participate in the
fact that only the citizens of
125
justice.
of
administration
The nationality requirement has been challenged by the jurists Gimeno
Sendra and Granados Calero 126 who are of the opinion that, because of the
Maastricht Treaty, any nationals of countries who are parties to said treaty
may claim the right to be members of a jury in Spain. In conformity with
a 1992 amendment to Article 13.2 of the Constitution of Spain, 27 nationals
of the European Union have the right to vote in municipal elections in any
of the member countries. This amendment provides the legal basis to
Sendra and Calero to advance their thesis.
128
Second, a juror must be in full exercise of his or her political rights.
Third, he or she must be able to read and write. The final insertion of this
paragraph in the Act was preceded by a very intense discussion among
different parliamentary groups; in particular, the Federal Group IU-IC
advocated that the participation of citizens in the administration of justice
should not be limited by any cultural restrictions, however minimal, because
this would "propitiate the segregation of certain social groups." 29 An
opposite thesis was advanced by the Popular Parliamentary Group. 13 0
123. See TJA, supra note 1, arts. 52 and 54; MARTIN, supra note 44, at 61.
124. TJA, supra note 1, art. 8.
125. This requirement should be read in conjunction with Article 12 of the Constitution
and Articles 17-26 of the Spanish Civil Code. See CODIGO CIVIL [C.C.] arts. 17-26,
translatedin F.C. Fisher, THE CIVIL CODE OF SPAIN arts. 17-26 [hereinafterC.C.I.
126. MARTIN, supra note 44, at 72.
127. Constitutional amendment to Article 13.2 of August 27, 1992, BOE No. 207,

August 28, 1992 (establishing that, in principle, only Spaniards have the right to vote in
municipal elections "save when, based on reciprocity criteria, [said rights] may be
established by treaty or law...").

128. SPAIN CONST., supra note 14, arts. 14-29.
129. MARTIN, supra note 44, at 74-75 (citing Boletin Oficial de las Cortes Generales,

No. 64-9 at 85).
130. Id.
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At the end, it was decided that the purpose of this requirement is not
to marginalize any social group but simply to avoid the eventuality that
persons with such low educational levels, lacking the intellectual ability to
give a sound opinion on crimes involving certain complexity, be chosen as
members of the jury.' 3
Fourth, a juror must be a "resident" (Vecino) of any of the
municipalities of the province where the crime was committed. This
requirement is in consonance with the long historical tradition of Spain in
this matter*132

Regarding the requirement of residency, the TJA simply provides that
the juror be domiciled "in any of the municipalities of the province where
the crime was committed," in contrast with the Act of Criminal Procedure
of 1872 which demanded that the juror be a resident of the same
municipality where the crime occurred.' 33 In this respect, the TJA is more
flexible, in the sense that it has enlarged the legal notion of Vecindad civil
from the municipality to the province.
Finally, a juror must not have any physical, psychological, or
"sensorial" impediments to perform the duties of a juror.
2. Lack of Capacity to be Juror
Three categories are distinguished by the TJA in this context, 13
namely: those who have been convicted of a deliberate crime (Cimen
doloso), and have not been rehabilitated; those who are being sued and
those arrested, detained, in provisional prison or in a penitentiary serving
a sentence; and, those who have been suspended from an official position,
as a consequence of a criminal proceeding.
3. Incompatibilities to be Juror
Article 10 of the TJA enumerates a long list of public officials who,
because of the governmental duty or the public function they perform, they
are legally declared to be "incapacitated" to be jurors. Some of these public
officials include the following persons.
At the political level, the King of Spain and the members of the Royal

131. Id. at 75.
132. See TJA, Exposici6n de Motivos, supra note 1, at 22.
133. HERNANDEZ, supra note 13, at 74. Questions of "residence" (Vecindad civil) are
governed by Art. 14 of the Civil Code of Spain. C.C., supra note 125, art. 14.
134. TJA, supra note 1, art. 9.
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family;131 the President, Vice Presidents, Ministers, Secretaries and
Undersecretaries of State, Director Generals and similar posts; 136 the
Presidents of the Autonomous Communities ;137 Representatives (Diputados)
Government
and Senators to the Cortes General;13 and the Delegates of the 39
(Delegadosdel Gobierno) of the Autonomous Communities. 1
Members of the Judicial Power include: the President and the
Magistrates of the Constitutional Tribunal (Tribunal Constitucional);140the
President and members of the General Council of the Judicial Power
(Consejo Generaldel PoderJudicial)and the Attorney General of the State
(Fiscal General del Estado); the Defender of the People (Defensor del
Pueblo); active members of the Judicial and Fiscal Careers; active attorneys
(Letrados) who serve in any of the constitutional organs, public
administrations or at any courts; attorneys and prosecutors (Procuradores
en ejercicio); and, professors of law or medicine. 141
Finally, members of the Military, the Police and Diplomats. Any
active members of the military or security forces, penitentiary institutions,
and heads of diplomatic missions. 42
4. Prohibitions and Excuses
The TJA 143 enumerates five specific cases which constitute
"prohibitions" (Prohibiciones)to be a juror: if the juror's candidate is
involved in the criminal proceedings where he or she is supposed to be a
juror, whether as an accuser, civil actor, the accused or a third party who
has civil liability; the judges and magistrates who, because of a conflict of
interest, are under the "duty of abstaining" (Deber de abstenci6n) to take
135. The members of the Spanish Royal Family are listed in the Civil Registry regulated
by the Royal Decree (DecretoReal) 2917/1981 of November 27, 1981, including spouses.
136. TJA, supra note 1, art. 10.2.

137. Administratively, Spain is organized into Municipalities, Provinces and
Autonomous Communities, in accordance with Art. 137 of the Spanish Constitution. There
are seventeen Autonomous Communities, such as Andalucia, Castilla and Le6n, Catalufia,
Madrid, Murcia, Navarra, etc. See Andreu, supra note 90, at 2-3.
138. TJA, supra note 1, art. 10.4.

139. Id. art. 10.8.
140. See SPAIN CONST., supra note 14, arts. 159-165. See also The Organic Act of the
Constitutional Tribunal, Ley Orgdnica2/1979 of October3, 1979, BOE No. 239, October

5, 1979.
141. TJA, supra note 1, art. 10, paras. 5-9.
142. Id. paras. 10-12.

143. Id. art. 11.
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part in the trial in question, pursuant to the Organic Act of the Judicial
Power (Ley Orgdnicadel PoderJudicial);1 when the President-Magistrate,
a member of the prosecution (Ministerio Fiscal), the Judicial Secretary
(SecretarioJudicial) or the attorneys and prosecutors who are involved in
the trial maintain close ties or a family relationship, in accordance with the
Organic Act of the Judicial Power; 45 when that person has taken part in the
trial in question as a witness, expert, commercial guarantor (Fiador)or
and, the person in question has a direct or indirect interest in
interpreter;146
47
the trial. 1
Spanish citizens who may be considered as jurors, may validly advance
any of the following seven "excuses" (Excusas) to be released of that
duty/right: be older than 65 years of age; those who have been actual jurors
within the four preceding years; those who may suffer a "serious burden"
(grave trastorno)for family reasons; those who have a job of a "relevant
general interest" who may cause a "serious problem" (importantes
perjuicios)if they have a substitute; those who have their residence abroad;
active professional military personnel required for their services; and, those
who validly advance and substantiate "any other cause" posing a "serious
problem" if the person in question becomes a juror. 141
The TJA may have been more systematic in regulating the sanctions to
be imposed to jurors when they act in violation of their duty or of the
specific obligations inherent to their function. The Act provides that a fine
of 25,000 Pesetas is to be imposed to the juror who after being (convoked)
to the first meeting does not attend without having a valid excuse. 149 The
amount of this fine may be increased by the Magistrate-President to 100,000
and 250,000 Pesetas in certain cases. Other TJA provisions fine the juror
who refuses to take the jurors' oath, 50 the jury who refuses to vote
on the verdict,' or the juror who abandon his or her functions without a

144. See L.O.P.J., supra note 84, art. 219, paras. 1-8.
145. Id. paras. 1-4, 7-8, and 11.
146. TJA, supra note 1, art. 11.4.
147. Id. art. 11.5.
148. Id. art. 12, paras. 1-7.
149. Id. art. 39.1.
150. Id. arts. 41.4. The fine consists of 50,000 Pesetas. If the fined juror insists in his
or her negative, an Alternate Juror is to substitute him or her. Id.
151. Id. art. 58.2. The fine consists of 75,000 Pesetas. The juror's insistence on his or
her refusal may lead to criminal action. In any event, the "abstention" should be
understood as "a vote in favor of not considered proved the fact which is prejudicial to the
defense and of the no culpability of the accused." Id. art. 58, para. 3.
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valid reason. 152
G. Jury Selection
The names of juror candidates are taken from a list prepared in late
September of each even year for each province, by lottery, by the
Provincial Delegations of the Electoral Census Office. Said list becomes the
"Bi-annual list of juror candidates" (Listabienal de candidatosajurados),
in accordance with Article 13 of the TJA which regulates in detail the
corresponding procedure. 153 The total number of candidates is calculated
taking into account the number of criminal cases estimated to have a trial by
jury in a given year, and then multiply it by fifty, and adding a reasonable
increment. The lottery of names takes place in a public session which has
to be convoked in advance by the corresponding Audiencia Provincial, in
conformity with the applicable regulations (Reglamento).
The Act contemplates a kind of administrative procedure to challenge
the lottery results. 5 4 In any event, the final list is then sent to the
corresponding Audiencia Provincialwhich will send it to the Ayuntamientos
(Municipal governments) and to the proper "Boletin Oficial" (Official
Gazette) for its publication and dissemination by the end of October. The
Secretary of the Audiencia Provincialin question shall notify each candidate
by mail of his or her inclusion in the list. This official communication shall
also contain pertinent documentation informing the candidate about
incapacities, incompabilities and excuses, and the procedure to be followed
in these cases.' 55
Once the definite list for each province is determined, the Provincial
Delegation of the Electoral Census Office sends it to the President of the
respective Audiencia Provincial,who shall send a copy of it to the President
of the Superior Tribunal of Justice, the President of the Penal Chamber of
the Supreme Tribunal, and the Ayuntamientos of the respective province for
their use during the next two years. 156
At least thirty days prior to the first day a trial by jury is to take place
(Primeravista deljuiciooral), the Magistrate who is to preside the jury trial

152. This is a new sanction, consisting of a fine of 100,000 to 500,000 Pesetas.
supra note 44, at 90 (citing Article 44.3 of the TJA).
153. TJA, supra note 1, art. 13.1.
154. Id. arts. 13.2, and 14-16. The TJA provides that any challenges or complaints must
be resolved, by a legally motivated judgment, by October 15. Id.
155. Id. art. 13.4.
156. Id. art. 16, paras. 1-4.
MARTIN,
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in question shall ask the Secretary to select thirty six jurors by lottery, in a
public session, from the corresponding provincial list.157 The Secretary
then sends an official communication (C~dula de citaci6n) to each of these
thirty six candidates, accompanying a special questionnaire which each
candidate must fill out and return within five days, 158 as well as a document
which contains information regarding the jurors' obligations and functions.
This questionnaire contains information on excuses, incompatibilities, and
incapacities.
Once copies of the questionnaire are given to the Prosecutor (Ministerio
Fiscal) and the other parties,159 the Magistrate-President convokes the
hearing to explore any excuses, warnings, and recusations made by the
involved parties, including those made by the juror candidates. After
hearing all parties, the Magistrate-President is to resolve within the next
three days. 160
All the juror candidates who were not legally excluded to take part in
the jury shall be present at the Jury Trial Court (at least twenty of them) on
the day and at the time established by the Magistrate-President. This judge
shall again interrogate the candidates to ascertain that each of them comply
with the applicable TJA provisions. Then, all the names of the candidates
are placed in a box in order to take out, one by one, the nine names of those
who shall constitute the jury, plus two additional names, as alternates. 161
It is at this time when the parties are allowed to question the jurors. The
TJA permits four peremptory challenges for each, the prosecutor and the
defense. 162
Finally, the Magistrate-President takes an individual "oath or promise"
(Juramentoo promesa) to each of those chosen to become jurors:163
Do you swear or promise to perform the function of a juror well
and faithfully, with impartiality, without hate or affection,
examining the accusation, evaluating the evidence and determining
if they are guilty or not guilty of the crimes object of these
proceedings, the accused .... and to keep the secret of the

157. Id. art. 18.
158. Id. art. 20. The questionnaire is to be sent back to the Magistrate who is to preside
the jury trial. Id.
159. Id. art. 21.
160. Id. art. 22.
161. Id. art. 40, paras. 1-2.
162. Id. art. 40.3.
163. Id. art. 41.2.
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deliberations?"6
The TJA mandates that no one may act as a juror without first taking
the required oath or promise.' 65 As seen earlier, those who refuse to take
it are immediately fined by the Magistrate-President with 50,000 Pesetas.'1
Once the oath ceremony is completed, the Magistrate-President proceeds to
initiate the first public hearing of the jury trial. 167
H. OralArguments and Dissolution of the Jury
1. The Oral Phase of the Trial by Jury
The TJA expressly provides that the presentation of the oral arguments
before the trial court should be governed by the Criminal Procedural Act. 161
In general, criminal trials in Spain consist of following three phases: the
investigativephase where the investigation of the alleged crime takes place,
whether by pre-trial hearings (Diligenciasprevias) or summary hearings
(Diligencias sumariales); the intermediate phase where the provisional
arguments of the prosecutor and the defense are made, and evidence is
submitted to the court (this evidence is to be discussed at the oral phase of
the jury trial); and, the oralphase (Juiciooral). In this phase, the mission
of the parties, the prosecutor and the defense, is to persuade the jury of the
legal validity and justice of their arguments. This is to be accomplished
through the submission of their corresponding "provisional conclusions,"
a rational explanation designed to prove that the evidence submitted
supports their respective theses, the eventual formulation of "new but
definite conclusions" and, in particular, their ability to persuade the jury as
to the truthfulness and justice of their definite conclusions regarding
in the crime,
questions of fact, the involvement of authors and participants
69
and the culpability or inculpability of these actors. 1
The importance of this phase is characterized by Dr. Ignacio Serrano
Butragueflo, Director of the Beccaria Penal Studies Institute at Madrid "as

164. Id. art. 41.1.
165. Id. art. 41.4.
166. See id. (50,000 pesetas are approximately $400 U.S. dollars).
167. Id. art. 42.1.
168. Id. (establishing that the oral portion of the trial "is to be governed by Art. 680,
and subsequent ones, of [said] Act of Criminal Procedure.")
169. Ignacio Serrano Butraguefio, El Juicio Oral ante el Tribunaldel Jurado, Artfculos
42-45 y 47-51, LOTJ 5/1955; MARTIN, supra note 44, at 184.
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the zenith, the most climatic moment, or the key, of any criminal
0
proceeding."17
The Criminal Procedural Act mandates that the debates of this oral
phase "shall be public so penalty to be null and void."' 17 However, in
exceptional cases (i.e., moral or public order reasons, national security,
protection to minors, etc.) the trial may be closed to the public. The TJA
allows the Magistrate-President to conduct this portion of the trial "behind
closed doors," provided he or she has heard the parties and consulted with
72
the jury. 1
In Spain, the principle of publicity of jury trials stems from two
sources: legal and political reasons. From the legal perspective, it is
considered that this principle is "an authentic guarantee, not only for the
accused, who is judged in an open forum, without any secrets, but for the
integrity of any other [persons] implicated in the case," as asserted by the
jurist Jos6 Manuel Maza Martin. 17 1 Politically, this principle "makes
possible for the citizenship to exercise control over the behavior and
decisions of the Judicial Power." 174 Furthermore, this principle is also
enshrined in a number of international treaties signed by Spain, as well as
in the Constitution of that nation. 17
The legal principles of concentration, immediacy, and contradiction
apply also to this phase. 176 The principle of concentration predicates that
the oral phase of the jury trial must take place in a continued, uninterrupted
manner, in conformity with the Criminal Procedural Act. 177 The principle
of immediacy, although not a constitutional one, is expressly recognized by
the Organic Act of the Judicial Power.178 According to Dr. Jos6 Manuel

170. MARTIN, supra note 44, at 184.
171. Criminal Procedural Act, an. 680.
172. TJA, supra note 1, art. 43.
173. Josd Manuel Maza Martin, Derecho PenalParaProfesionalesDe La Informacion
(Madrid), (Eurolex ed.), 1995, at 152.
174. Id.
175. Article 120 of the Constitution of Spain provides: "1. Judicial proceedings shall
be public, with the exceptions established by the procedural laws; and, 2. The proceedings
shall be predominantly oral, especially in criminal matters." SPAIN CONST., supra note 14,

art. 120.
176. Butraguefio, supra note 169, at 190-93.
177. Article 744 of the Criminal Procedural Act provides that "[O]nce the oral phase
of the jury trial is opened, it shall continue during any consecutive sessions that may be
necessary until its conclusion." These sessions are to take place both in the morning and
in the afternoon. Criminal Procedural Act, art. 744.
178. L.O.P.J., supra note 84, art. 229.2.
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Maza Martin, 79 this principle means that "the court is in permanent contact,
personal and immediate, with the procedural activity that is taking place at
the trial."'10
Finally, the principleof contradictionis not expressly enunciated by the
Constitution of Spain, although it is agreed that it maintains an inherent
relationship to the "Right to a Fair Defense" (Derechode defensa), the right
to a process with all the guarantees and the judicial protection expected from
judges and courts.'' Basically, this principle consists of the right to
formulate allegations on evidentiary matters, advance arguments in support
82
of the culpability or inculpability of the accused, and make appeals. 1
Several decisions rendered by Spain's Constitutional Court strongly
support
this principle. 8 3 Additionally, it is expressly recognized by the
84
TJA. 1
2. Dissolution of the Jury
The TJA contemplates three kinds of dissolution of the jury:
anticipated dissolution, dissolution agreed by the parties, and dissolution by
dismissal.

185

The dissolution of the jury, a legal notion with no precedence in
Spain, 86 is described in the TJA's legal rationale "as of the most innovative
aspects when placed within the context of our historical experience. "187
Interestingly, the rationale expressly acknowledges that this legal notion was
taken directly from the U.S. Federal Rules of Procedure.
The anticipated dissolution of the jury takes place when the defense
requests the Magistrate-President, or this official acting on his or her own,
decides to dissolve the jury because in his or her opinion the criminal
proceedings do not support the existence of evidence which will result in a
guilty judgment of the accused. The Magistrate's decision in this case is

179. See Martin, supra note 179, at 156.
180. MARTIN, supra note 44, at 192.
181. These legal notions are contained in Article 24 of the Spanish Constitution. SPAIN
CONST., supra note 14, art. 24.
182. Butraguefio, supra note 169, at 193.
183. See, e.g., STC 114/1983, fl. 2o.; STC 186/1990, fj 5o.; STC 162/1993, fj 20.;
and, STC 110/1994, fj, 3o. Id.
184. TJA, supra note 1, arts. 45 and 49.
185. Id. arts. 49, 50, and 51.
186. Butraguefio, supra note 169, at 229.
187. TJA, Exposici6n de Motivos, supra note 1, at 24.
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taken to uphold the fundamental right of presumption of innocence
(Presunci6nde inocencia),whichis expressly guaranteed by the Constitution
of Spain.188 In this instance, the Magistrate-President is to render, within
three days, a legally founded judgment of acquittal (Sentencia absolutoria
189
motivada).
The dissolution agreed by the parties is based upon a situation
contemplated by the Criminal Procedural Act. 190 In this respect, the TJA
provides that when the parties are in agreement on the specific sanction to
be imposed in a given case, provided the sanction does not exceed six years
of imprisionment, the Magistrate-President is empowered to dissolve the
jury.191 In this case, the Magistrate-President is to render an appropriate
judgment, depending upon the facts admitted by the parties.191
When the prosecutor (MinisterioFiscal), and the other accusing parties,
in their definite conclusions, or at any time prior to the trial, decide to
withdraw their claim to criminally charge the accused (Desisten de la
petici6n de condena del acusado), the Magistrate-President shall dissolve
the jury and render a judgment of acquittal (Sentencia absolutoria).9 3
L Jury Deliberations, Verdict, and Judgment
1. The Jury Deliberations
The TJA provides that the jury is to deliberate, in secret, in a special
room designed for that purpose. " Considering that Spain did not have jury
trials between 1936 and 1996, the material adaptation of criminal courts to
provide adequate rooms for jury deliberations throughout that nation is
reported to have cost the Ministry of Justice the equivalent of some $2.5
million dollars, or 300 million pesetas. 95

188. SPAIN CONST., supra note 14, art. 24.2 (For the text of this article, see supranote

77.)
189. TJA, supra note 1, art. 49.
190. Criminal Procedural Act, arts. 790, 789, para. 5, Rule V, and 794.
191. TJA, supra note 1, art. 50.1.

192.
decide
193.
194.

In certain cases stipulated in Art. 50, paras. 2 and 3, the Magistrate-President may
not to dissolve the jury and continue with the trial. Id. art. 50, paras 2 and 3.
Id. art. 51.
Id. art. 55, paras. I and 3.

195. Josd Antonio Dfaz Cabiale. Prueba,Deliberaci6n, Veredicto y Sentencia (Articulos
46, 55 a 59, 61, 62, 67 a 70, LOTJ 5/1995) (citing EL PAlS (Madrid), October 20, 1995);

MARTIN, supra note 44, at 298.
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Considering that the unanimity rule would represent too high a cost
since this rule carries "a very high risk of failure," 96 the Spanish legislator
adopted a simple majority rule. The TJA provides that the vote is to be by
the last name, in alphabetical order and aloud. No juror is permitted to
abstain. 97
Basically, the jury should vote on two questions: questions of fact
(Votaci6n sobre los hechos); and, a vote on the culpability or inculpability
of the accused (Voto sobre culpabilidado inculpabilidad).'98
Regarding the questions of fact, the jury has to vote on whether certain
facts "have been proven or not. "'99 These facts are precisely enumerated
by the Magistrate-President in a document that he or she prepares and
submits to the jury at the end of the oral phase of the trial, containing the
so-called "Object of the Verdict. 2°° At least seven votes are needed to
consider that facts which are adverse to the accused have been proved, and
five votes when the facts are favorable. 201'
Having obtained the necessary majority vote on questions of fact, the
jury turns to voting on the culpability or inculpability of the accused in
relation with each of the specific criminal facts charged (Hechosdelictivos
imputados). Again, seven votes will be needed to establish culpability, and
five for inculpability.22

When the accused is voted guilty, the jury is also to vote on the
application of the conditional remission of the sanction (Remisi6n
condicional de la pena) and on a request for pardon (Indulto), which
requires a vote of five favorable jurors. 03 A special minute (Acta de
votaci6n), to be signed by the jurors, which reflects the voting and other
relative to the deliberations is to be prepared by the foreman
valid questions
2
(Portavoz). 04

As soon as this minute is concluded, it is submitted to the MagistratePresident who then (convokes) the parties to a public hearing where the
minute is read by the foreman. 2 5 Because of its functions, and the decisive
196.
197.
198.
199.
200.
201.
202.
203.
204.
205.

TJA, Exposici6n de Motivos, supra note 1, at 29.
Id. art. 58.
Id. arts. 59 and 60.
Id. art. 59. 1.
Id. art. 52.1.
Id. art. 59.1.
Id. art. 60.2.
Id. art. 60.3.
Id. art. 61.
Id. art. 62.
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role that he or she plays during the deliberations and the verdict, the
foreman deserves some attention. In general, jurists agree that the foreman
may be characterized as the jury's chairperson, 2° strategically placed to
exercise a clear influence upon the jury, especially during its
deliberations. 20 7 The TJA provides that the first voting the jury takes is to
elect the foreman, a position which is provisionally occupied by that juror
whose name was the first one chosen in the lottery conducted to select the
nine members of the jury.2 °8
According to the TJA, the foreman performs these functions: to require
the jurors to vote, warning them of the consequences of an abstention; 2°9 to
direct the voting on the questions of fact; 210 to draft the voting minute (Acta
2 12
de la votaci6n);2 1 and, to read the verdict.
Some discussions have taken place to determine whether the foreman
exercises governmental or purely administrative and organizational
functions, without having reached a conclusion on this matter. 2 13 The
foreman ceases in his or her functions until the verdict is read.21 4
2. The Verdict
The TJA regulates in a detailed fashion not only the form but especially
the content of the document which contains the verdict. This is
accomplished by the "Object of the Verdict Document" the MagistratePresident submits to the jury as soon as the oral phase of the trial is
concluded.2" 5 This document mandates that the jury should abide by the
following "rules:"
a) To narrate the questions of fact alleged by the parties,
expressing whether the jury considers them proved or not, and

206. In the Article 755 Criminal Procedural Acts of 1872 and Article 765 of the 1888
Act, the foreman was considered to be "The President of the Jury." See Cabiale, supra
note 195, at 302.
207. Id. at 298 (considering that the foreman is the "president of the jury.")
208. TJA, supra note 1, art. 55.2.

209.
210.
211.
212.
213.
214.
215.

Id. art. 58.2.
Id. art. 59.1.
Id. art. 61.2.
Id. art. 62.
Cabiale, supra note 195, at 302.
TJA, supra note 1, art. 66.1.
Id. art. 52.1.
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clearly differentiating between those "contrary to the accused and
those considered favorable."
b) The alleged questions of fact that may determine the
existence of a "cause of exemption of responsibility" (Causa de
exenci6n de responsabilidad).
c) A narrative of a question of fact that determines "the
degree of execution, participation and modification of the
responsibility."
d) The criminal act (Hecho delictivo) for which the accused
"is to be declared guilty or not guilty."
e) The Magistrate-President, in light of the results produced
by the evidence, may add facts or legal qualifications favorable to
the accused provided these "do not imply a substantial variation
from the justiciable act (hecho justiciable), nor cause an act of
indefension. 2 6
During its deliberations, the jury may request the Magistrate-President
to explain or expand his or her instructions, which is to take place in a
public hearing with all the parties present.21 7
If two days go by and the jury has not reached a verdict, as reflected
in the text of the voting minutes, the Magistrate-President may convoke the
jury to appear at a special public hearing to provide guidance or additional
information regarding his or her original instructions, in order to avoid an
unnecessary prolongation of the deliberations.218
Once the jury's voting is completed, the foreman is to draft a minute
of the voting (Acta de la votaci6n).219 Once signed by all the members of
the jury, the minute is sent immediately to the Magistrate-President.
In accordance with the TJA,22° this minute should include the following
items: facts that have been proven; facts that have not been proven; a guilty
or not guilty pronouncement with respect to each of the accused and
regarding each crime (the jury should also give its opinion on whether the
benefit of conditional imprisionment and pardon should be considered); the
evidentiary elements used to support the positive or negative conviction

216. Id. art. 52.1, a)-e).
217. Id. art. 57.1.
218. Id. art. 57.2.
219. Id. art. 61.
220. Id. art. 61.1. This minute (Acta) is to be written by the foreman who may request
the Magistrate-President to authorize the court's Secretary to assist him or her in this
endeavor.

216
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regarding the questions of fact; and, the incidents that took place during the
deliberations.22'
There is little doubt that the drafting, content and format of the
judgment was among the major concerns of the TJA legislator. In part, this
has been explained by the fact that the jury is formed by lay persons.
Further, the Spanish Constitution mandates that "[J]udgments shall always
be legally founded and pronounced at a public hearing. "222 In order to
strictly adhere to this constitutional principle, the legislator not only
provided some precise legal guidelines for the jury to follow to assist in its
rendering of the verdict but also it imposed on the Magistrate-President the
obligation to write the judgment.
Contrary to the Criminal Procedural Acts of 1872 and 1888,223 the TJA
does not attribute jurisdiction to the jury to give a determination as to the
application of the benefit of conditional imprisionment and pardon to the
convicted person. This explains why these subjects are not included neither
in the "object of the verdict," nor in the final minute of the voting.
Evidently, the jury does not have any saying regarding any possible
civil liability, which is left to be determined by the Magistrate-President.224
Dr. Diaz Cabiale has pointed out that this exclusion "alters the trend shown
by the legislator," considering that the basic premise applicable to penal
judges dictates that their jurisdiction "extends to embrace any kind of
2
misdemeanor (Falta), whether incidental or not." 2
The TJA attributes greater importance to the role of the jury in
rendering its verdict, principally because of constitutional reasons. This is
in contrast with the preceding Criminal Acts of 1872 and 1888 which, on
the question of the "object of the verdict," simply provided that the jury
should226limit itself at answering a few questions with a simple "yes" or
"no. 1 This importance is also reflected in the fact that the jury, in the
final minute, must "briefly explain the reasons" that persuaded it to
conclude that certain questions of fact were proven or not."

221. Cabiale, supra note 195, at 328.
222. SPAIN CONST., supra note 14, art. 120.3.
223. See Criminal Procedural Act of 1872, art. 748; Criminal Procedural Act of 1888,
art. 76.1.

224. TJA, supra note 1, art. 68; see also Cabiale, supra note 195, at 331.
225. Cabiale, supra note 195, at 330.
226. Criminal Procedural Act of 1872, art. 763; Criminal Procedural Act of 1888, arts.
86 and 87; see Cabiale, supra note 195, at 332.
227. TJA, supra note 1, art. 61.1, d). The TJA refers to this section of the minute (Acta
de la votaci6n) as the fourth section (Cuarto apartado).
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If the final minute (Acta de la votaci6n) is defective, in the MagistratePresident's opinion, he or she sends it back to the jury.22 In a special
public hearing, with all the parties attending, the Magistrate-President is to
explain the reasons for the devolution and the manner in which any existing
defects should be corrected.229 If after a third devolution the minute's
defects have not been corrected or the number of requisite votes has not
been obtained, the jury shall be dissolved and a new oral phase of the trial
before a newly convoked jury is to start anew.230
Once the minute of the voting is successfully completed, a copy of it
is given to the Magistrate-President who is to convoke the3parties to a public
hearing where the verdict is to be read by the foreman.1 '
3. Sentencing
If there is a non-guilty verdict (Veredicto de inculpabilidad), the
Magistrate-President shall render a judgment of acquittal (Sentencia
absolutoria)of the accused, ordering his or her immediate release.232 The
TJA, unlike previous statutes, mandates that the Magistrate-President must
include the verdict in his or her judgment. This constitutes an explicit
recognition of the jury's full judicial powers.
The Criminal Procedural Acts of 1872 (Article 767) and 1888 (Article
93) followed a drastically different path: they did not obligate the
Magistrate-President to incorporate in his or her judgment the jury's verdict
by providing that "the judges of the law shall leave [the jury] to deliberate
and to render the pertinent judgment in the case. "233 Furthermore, these
Acts contemplated the possibility of the "judges of the law" to completely
disregard the jury's verdict when they were of the unanimous opinion that
"the Jury incurred in a grave and manifest error in pronouncing the
verdict." 234 This possibility is simply inadmissible under the TJA.
In case of a guilty verdict (Veredicto de culpabilidad),the MagistratePresident shall give the floor to the prosecutor (Fiscal)and the other parties

228. Id. art. 63.

229. Id. art. 64.1.
230. Id. art. 65.1.
231. Id. art. 62.
232. Id. art. 67.
233. Cabiale, supra note 195, at 339.

234. Id.; Criminal Procedural Act of 1872, art. 783.2; Criminal Procedural Act of
1888, art. 112.2. This surprising result was known as the "Recurso de Revista" (Appeal

for a Re-trial).
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so they can report (Informen) regarding the sanction or the measures that
should be imposed to the convicted person, as well as the civil liability.
These opinions may also refer to the application of the benefit of conditional
imprisionment, if this benefit has been favorably voted by the jury.235 Since
this information is couched in terms of an "opinion," the MagistratePresident has the discretion of accepting or rejecting said opinion, according
to Dr. Pugnaire Herndndez, Secretary of Government of the Superior
Tribunal of Justice of Catalunya.2 36

The Magistrate-President has to follow a strict format enunciated by
the Organic Act of the Judicial Power while writing the sentence.237 The
judgment's major component consists in the inclusion of the verdict's
substance, including also those questions of fact that have been proven and
whether the crime is considered committed or not.238
The final judgment, jointly with the voting minute, shall be published
in the corresponding official bulletin,239 in conformity with the current Act
of Criminal Procedure and the Organic Act of the Judicial Power. 2 °
IV. BARCELONA'S TRIAL BY JURY IN MAY OF 1996

A. A Domestic Dispute Involving Love and Violence
1. The Unprecedented National Setting
Trials by a jury were resurrected in Spain in mid-1996 after a sixtyyear impasse. Given the novelty and importance of this original form of
imparting justice, traditionally associated with countries associated with the
Anglo-Saxon legal tradition, it was only reasonable to expect that the news
generated by the first four jury trials that took place in Barcelona, Palencia,
Palma de Mallorca, and Valencia,"' all of them initiated on May 29,

235. TJA, supra note 1, art. 68. In this regard, see supra note 216 and the

corresponding text.
236. HERNANDEZ, supra note 13, at 370.
237. L.O.P.J., supra note 84, arts. 245(c), and 248.3.
238. TJA, supra note 1, art. 70.1. For the content and format of the judgment, see

infra notes 265-276 and the corresponding text.
239. TJA, supra note 1, art. 70.3.

240. The judgment must be personally served to the parties. Criminal Procedural Act,
art. 160; L.O.P.J., supra note 84, art. 260.

241. For an idea of the press coverage in Spain, see supra note 2.
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1996,242 would attract not only local and regional but, especially, prominent
attention at the national level.
First, the jury trial at Palenciainvolved two brothers who lived at the
small town of Duefias. On December 15, 1995, Angel Antolin Reguero,
the accused, started a heated discussion with his brother Manuel and then
attacked him with a knife, inflicting upon him serious injuries. The victim
died at the local hospital after surgery a few hours later. Angel suffers
from a serious permanent psychosis affecting his mental faculties and
behavior. The jury, composed of eight men and one woman, rendered the
very first guilty verdict on May 27, 1996, although it suggested that the
convicted person may receive the benefits of conditional imprisonment.243
The Audiencia Provincial of Palencia condemned Angel to six years
and one day imprisonment. The judgment did not impose any
indemnification because it was renounced by the victim's relatives. In its
verdict, the jury sided with the legal thesis advanced by the Prosecutor,
explaining that "although the accused suffered from some mental problems,
these were not so acute as to annul his intellectual faculties but only
diminish his will."244
Second, in the Palma de Mallorca trial, the jury gave its opinion as to
whether a gift of 200,000 Pesetas was in reality a criminal bribe (Cohecho)
or a mere donation. According to the facts in the case, the Guardia Civil
was investigating the alleged commission of industrial property criminal
violations at the LGS corporation. On January 7, 1996, the Guardia
conducted an investigation at said corporation, owned by Lotthard Gerard
Schutze, who also owns five music bars at Palma de Mallorca. As a
consequence of the investigation, Mr. Schutze was detained for two days.
A few days later, Mr. Schutze ordered his employee Juan Carlos Alonso to
deliver a 200,000 peseta donation in cash to the Guardia Civil de
Palmanova (Calvid) along with letter stating that "the gift (Regalo) was to
be given to needy children, kindergardens and children's parties." When
the bundle of peseta bills was placed on the police table, both Mr. Schutze
and Mr. Alonso were accused of bribery. The jury delivered a non-guilty
verdict of seven against tWo.245
242. Approved by the Congress of Deputies (Congreso de los Diputados) in its plenary
session of May 11, 1995, the Organic Act on Trials by Jury was first published in the

"Official Bulletin of the State" (B.O.E.), May 23, 1995, to enter into force one year later.
243. Carlos Novo, Palencia: Culpablede Homicidio (Palencia:Guilty of Homicide). LA
VANGUARDIA,

Barcelona, May 28, 1996, at 25.

244. Seis Afios para el Homicida Condenado por el Jurado de Palencia (Six Years for
the Homicide Condemned by the PalenciaJury), EL PAIS, Madrid, May 31, 1996, at 29.
245. Andreu Manresa, La Vista de Palmafue una Clasede Derecho (The Palma Trial
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Third, the jury at the Valencia trial, formed by five women and four
men, gave a unanimous guilty verdict. The facts are as follows: Antonio
Milldn Mayor, the accused, had a long personal relationship with Hilaria,
and her two daughters. After living together for years, Antonio and Hilaria
separated. On December 23, 1995, the accused violently broke into the
chalet of Hilaria and daughters, injuring his arm in a glass window. Then
the accused attempted to attack Hilaria, her daughters, and other relatives
who were at the chalet when the incident took place. In its verdict, the jury
recommended not to free the accused on bail. 24
2. The Barcelona Trial
In reality, there were two criminal trials that took place in Barcelona
pursuant to the TJA in late May 1996. Only the second was highly
publicized because in the first case the accused "agreed with the questions
of fact and with the charges made by the Prosecutor, "241 so the selection of
a jury was considered unnecessary. The Magistrate-President in the case,
Dr. Carmen Ocafia, rendered the very first judgment in Barcelona under the
TJA. 248 Dr. Ocafia thought that it was "absurd and costly" to choose the
jury and then immediately dissolve it, without having performed any
"judging" task.249
The judgment absolved the accused, Angel T., of the crime of
parricide, who jumped into the ocean carrying his sick mother with him, in
an attempt to commit suicide. In trial court, the jury decided that since the
accused was "completely insane," Angel T. was to be subjected to an
intense ambulatory psychiatric treatment for one year."
The second case received unprecedented attention in the judicial history
of Barcelona. The facts of this case were as follows: Miguel Angel

was a Law School Class), EL PAIS, Madrid, May 28, 1996, at 27.
246. Sara Velert, El Jurado de Valencia condena al Acusado de Allanamiento de
Morada. El FiscalAsegura que el Veredictofue mds Duro que el de un Juez (The Jury of
Valencia condemns the Accused of Illegal Entry. The Prosecutor assures that the Verdict
was Harsher than one Rendered by a Judge), EL PAIS, Madrid, May 29, 1996, at 30;
Salvador Enguix, El Jurado de Valencia tambign Condena (The Jury of Valencia

Condemns, Too), LA VANGUARDIA, Barcelona, May 29, 1996, at 25.
247. Francesc Peir6n, Primera "Sentencia" de Juradoen Barcelona (First"Judgment"

rendered by a Jury in Barcelona), LA VANGUARDIA, Barcelona, May 29, 1996, at 25.
248. Sentencia No. I (Judgment No. I), Procedimiento del Jurado No. 2/96, Audiencia
Provincial de Barcelona, Oficina del Jurado (May 20, 1996).

249. Peir6n, supra note 247, at 25.
250. Id.
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Beuriberi, an African Spaniard of Guinean origin, met Maria through a
commercial telephone service designed to develop friendships. After
meeting her in person, they entered into a close relationship. Soon
thereafter, Miguel Angel moved in with Maria, and her two daughters, who
had an apartment at Badalona. Problems started almost immediately and
continued during the next two years.
When the relation deteriorated, Maria asked Miguel Angel to leave her
apartment. On December 11, 1995 Miguel Angel battered Maria who then
called the police and Miguel Angel was sent to jail for sixteen days. After
he was freed, the locks of the Badalona apartment were changed by an order
of the Prosecutor to avoid any further domestic disputes. This irritated
Miguel Angel who violently broke into the apartment and physically
attacked Maria, injuring her and fracturing two ribs. After that incident,
Miguel Angel sent Maria several handwritten letters threatening to kill her.
Once the Jury was chosen, the oral phase of the trial took place from
10:00 a.m. to 6:00 p.m. on May 29. The Jury deliberated until 11:00 p.m.
that day, and was then placed incomunicado in a Barcelona hotel. The next
day, after requesting a clarification from the Magistrate-President, the jury
produced its verdict which the Magistrate-President sent back to the jury
because it was defective. Finally, on May 30, the Jury, which was formed
by seven women and two men and after having deliberated for seven hours,
through the foreman (Portavoz) Angel Farriols Cocera, read the verdict in
a public hearing: it was a guilty verdict against Miguel Angel, condemning
him of the crimes of illegal entry (by unanimity) and threats (by seven to
two votes).2 '
The verdict suggests the imposition of conditional imprisonment and a
partial pardon. The Prosecutor, Dr. Dolores Gimeno, asked for one year
of imprisonment and a five-month arrest. The attorney for the defense, Dr.
Carlos Abarca, pleaded for a month's arrest and a fine. The press reported
that everyone, including the convicted person, as rather pleased with the
final outcome.252

251. Blanca Cia, El Jurado se Estrena en Catalufia con un Caso de Amenazas y
Allanamiento (The Jury Starts in Catalunya with a Case of Threats and Illegal Entry), EL
PAIS, Madrid, May 30, 1996, at 5; Blanca Cia, El Juradohalla Culpable a un J6ven que
Invadi6 el Piso de su Compafiera (The Jury finds Guilty a Young Man who Invaded his
Girlfriend'sApartment), EL PAIs, Madrid, May 31, 1996, at 29; Peir6n, supra note 247,

at 30.
252. Francisc Peir6n, Todos Contentos: El Primer Jurado de Catalufia considera
Culpable al Acusado de Allanamiento de Morada y Amenazas a su Ex-Compafiera
(Everyone is Happy: The First Jury of Catalunya Declares the Accused Guilty of Illegal
Entry and Threats to His Ex-Girlfriend), LA VANGUARDIA, Barcelona, May 31, 1996, at
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B. Barcelona Gets Ready for the Trial
In an atmosphere reminiscent of the diligent preparations Barcelona
undertook four years before to host the 99th Olympic Games of the Modem
Era, the capital of Catalunya started preparing almost two years in advance
for its first jury trial .253 Basically, these preparations embraced three areas:
special seminars to magistrates, information and guidance to potential jurors
given through the Oficina del Jurat (Office of the Jury), and physical
adaptations to create a jury trial court.
1. Special Seminars and "Mock-trials" for the Benefit of Magistrates
Under the direction of Dr. Guillem Vidal Andreu, President of the
Superior Tribunal of Catalunya, a series of legal seminars designed to
provide information about the TJA, its implementation, and other practical
aspects were organized by the Audiencias Provinciales of Barcelona,
Girona, Lleida, and Tarragona. These clinical seminars were coupled with
"Mock trials" structured to give a more realistic impression on how the trial
jury was going to take effect.2 54

2. Oficinas del Jurat (Offices of the Jury)
Each of the Audiencias Provinciales in Cataluyna (i.e., Barcelona,
Girona, Lleida, and Tarragona) created special offices associated with the
conduct of jury trials. These offices provided all the administrative support
for the efficient conduct of trial juries. In addition, they published
pamphlets and jury manuals to inform and educate potential jurors on the
importance of their functions. 255 A similar brochure was also published in
Catalan by the Department of Justice of the Generalitat of Catalunya.256
Given the interest generated in the Province by the implantation of the jury

31.
253. Interview with Dr. Gerard Thomds Andreu, Magistrate-President of the "Tribunal
of the Jury" (Tribunal del Jurado), Audiencia Provincial de Barcelona, Palau de Justicia
(June 22, 1996).
254. Interview with Dr. Guillem Vidal Andreu, President of the Superior Tribunal of
Cataluyna, Palau de Justice, Barcelona (June 13, 1996).
255. See AUDIENCIA PROVINCIAL DE BARCELONA, SECRETARIA, OFICINA DEL JURADO,
INFORMACION SOBRE CANDIDATOS A JURADO (INFORMATION TOJURY CANDIDATES) 1995.
These pamphlets were published both in Catalan and Spanish.
256. TRIBUNAL DEL JURAT, CIUTADANS QUE FAN DE CIUTADANS
COURT). (Generalitat de Catalunya, Departament de Justicia, 1995).
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system, the Audiencia Provincial installed a special and free information
service by telephone "to solve any doubt about the jury" raised by
Catalonians.
This office also prepared a special document enunciating and explaining
the rules the jury had'to follow for its deliberations and voting, pursuant to
the TJA.257
3. A Special Court for Jury Trials
The Palau de Justicia of the Audiencia Provincialof Barcelona incurred
substantial expenses to transform a special section of the building into a
modern, high-tech court for jury trials. The new court had especially
designed areas for the Magistrate-President, the Secretary, the nine
members of the Jury (plus two alternates), the Prosecutor, the defense
attorney, the accused, and an area where witnesses, experts, and the
accused render their testimony and statements. The court had a special
seating arrangement for the public and the press.
An especially designed area, consisting of a large room for jury
deliberations, a kitchenette and dining area, a living room, bathrooms, and
individual lockers for the jurors, were built in a section of the Palau de
Justicia immediately contiguous to the trial court. This area did not have
any communication with the exterior, except for an interphone that
connected the foreman with the office of the Magistrate-President.2 58
C. JudicialDocuments Generatedby the Jury Trial
Evidently, dozens, if not hundreds, of legal and judicial documents
were generated by the Barcelona trial. Due to their crucial importance
during the proceedings, the following deserve special attention: Resolution
Opening the Jury Trial to its Oral Phase, Object of the Verdict, and

Judgment No. 2.259

257. AUDIENCIA PROVINCIAL DE BARCELONA, OFICINA DEL JURADO, REGLAS PARA LA
DELIBERACION Y VOTACION (RULES [FOR THE JURY's] DELIBERATION AND VOTING) 1996.
258. The local Barcelona newspaper, printed a special article on the implantation of the

jury in Spain, illustrating and explaining the "escenography of the new Jury [system]." LA
VANGUARDIA, May 26, 1996, at 30.
259. The author wishes to express his most sincere thanks to Dr. Gerard Thomds
Andreu, Magistrate-President, and to Dr. Guillem Vidal Andreu, President of the Superior
Tribunal of Catalunya for their generosity in providing copies of these important official
documents as well as a thorough and lucid explanation of their legal significance under
Spanish law.
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1. Resolution Opening the Jury Trial to its Oral Phase
In compliance with the TJA, 2 6 this resolution (Auto) was formed by the
following three parts: questions of fact, legal arguments, and resolutions.26
Legally, this resolution enunciates the "justiciable facts," namely:
[T]he questions of fact over which the debates of this trial should
be centered upon ... to determine which of those facts should be

the object of the jury's verdict both regarding their existence or
proof, as well as the participation and culpability, or inculpability,
of the accused. 262
The eleven enumerated "justiciable facts" were: whether Miguel Angel
lived with Maria at the Badalona apartment; whether they lived together
with Maria's acquiescence; whether said apartment was Maria's domicile;
whether after the relationship deteriorated, Maria repeatedly asked Miguel
Angel to leave the apartment; whether Miguel Angel refused at all times to
abandon the apartment, even when the police asked him to leave the place;
whether Miguel Angel continued to live in the apartment using violent
means to accomplish that objective; whether on December 11, 1995 the
police placed Maria and her two daughters at a hotel, and then proceeded
to change the lock of the apartment; whether on December 12, 1995 the
apartment's locks were changed, and when Maria returned to it she found
a large knife and several handwritten letters addressed to her; whether on
the same day, in the late evening, Miguel Angel violently forced his entry
into the apartment damaging the door; whether Maria was forced to live
elsewhere for fear of confronting Miguel Angel at her apartment; and,
whether the letters in question contained threats to Maria, to her life and to
the physical integrity of the building where the apartment was located.263

In addition, this resolution identified "the possible crimes" committed
by the accused as threats and illegal entry, enumerated the evidence which
the court decided to admit and reject, ordered that the hearing (Vista del
juicio oral) on this matter was to take place on May 29, 1996 at 9:00 a.m.,
and requested the Court Secretary to have a lottery to select 36 candidates

260. TJA, supra note 1, art. 33.

261. Auto, Audiencia Provincial de Barcelona, Oficina del Jurado, ProcedimientoL. 0.
5/95, No. 1/96. Procedimiento Tribunal Jurado No. 1/96. Juzgado Instrucci6n No. 8 de

Badalona (Signed by the Court Secretary at Barcelona on April 26, 1996.)
262. Id. at 1 (PrimerRazonamiento Jur'dico).

263. Id. at 2-3 (Hechos Justiciables).
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to form the eventual 9-member jury in this case, to take place on April 29,
2
1996 at 1:00 p.m.
2. Object of the Verdict
In response to the "rules" the Magistrate-President gave to the jury for
the formulation of its verdict, 265 the jury answered each and every question
posed by said Magistrate indicating also, in accordance with the TJA, 21
whether the question of fact was to be deemed "favorable" (F) or
"unfavorable" (U) to the accused, establishing a clear difference between
them.
The eleven questions posed by the Magistrate-President (which may be
characterized as jury findings) were: the apartment at Badalona was the
family dwelling of Maria, and her daughters, in 1992 (U)*; since June of
1992 Miguel Angel moved in to live with Maria, and her daughters, in same
apartment (F)*; the living arrangement was initiated at the suggestion of
Maria (F)*; a few months later, in June 1992, the sentimental relation
between Maria and Miguel Angel ceased (U)*; a few months after June
1992, Maria asked Miguel Angel more than once to leave the place (U);
until November 1995, Miguel Angel continued to live in the same apartment
(U)*; between June 1992 and November 1995, Miguel Angel insulted and
mistreated Maria, who reported these incidents to the police (U)*; on
December 11, 1995, officials of the police department's Division to Protect
Victims, in compliance with an order given by the Prosecutor of the
Superior Tribunal of Justice of Catalunya informed Miguel Angel they were
going to change the lock in said apartment (U)*; on December 12, 1995, the
lock was actually changed, and Maria transferred to a hotel (U)*; in same
day, Miguel Angel returned to the apartment, causing physical damage to
it (U)*; and, Miguel Angel remained in said apartment until December 21,
1995 where he was arrested by order of the Prosecutor (U)*. 267
3. Judgment No. 2
The judgment consists of eleven single-space pages, written and signed

264. Id. at 4.

265. See supra note 208 and the corresponding text.
266. TIA, supra note 1, art. 52.1.
267. Object of the Verdict, First Section, Subsection (A), Administraci6n de Justicia,

Audiencia Provincial de Barcelona, at 1-2. The star (*) indicates that the fact in question
was considered to be proven, based on the jury's verdict.
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by the Magistrate-President, Dr. Gerardo Thomis Andreu. It is formed by
the following three sections: Factual Background (Antecedentes de Hecho);
Legal Rationales (Fundamentosde Derecho); and, Judgment (Fallo).268
a. Factual Background
First, in her final conclusions (Conclusionesdefinitivas), the Prosecutor
(MinisterioFiscal), Dr. Maria Dolores Gimeno Tolosa, considered that the
commission of the following crimes were proven: Conditional threats
(Amenazas Condicionales)pursuant to Article 493 of the Penal Code; and,
Illegal entry (Allanamientode Morada)pursuant to Article 490, paragraphs
1 and 2, of the 1973 Penal Code or, alternatively, Article 202, paragraphs
1 and 2, of the Penal Code of 1995. The author of said crimes was Miguel
Angel Bueriberi, in conformity with Article 14.1 of the Penal Code of 1973
or, alternatively, Article 28.1 of the Penal Code of 1995. Therefore, the
Prosecutor requested a culpability verdict (Veredicto de Culpabilidad).269
Once the jury rendered its guilty verdict, in accordance with Article 68
of the TJA, the Prosecutor asked for the imposition of the following
sanctions: for the crime of conditionalthreats, a five month imprisionment
(Cinco meses de arresto mayor); and, for the crime of illegal entry, a oneyear imprisionment, with the legal consequences of a fine of four months
of a quota consisting of 1,000 pesetas per day with arrest in case of no
payment, a day of arrest for each two quotas not paid, all in accordance
with the Penal Code of 1995, considered to be applicable to this crime.
Second, the Defense of the accused concluded said facts had not been
proven and, consequently, asked the jury to render a no-culpability verdict.
However, once the guilty verdict was given, the Defense asked that the
crime of conditional threats be sanctioned with one month and one day of
arrest, and for the crime of illegal entry, a sanction of a four-month fine
with a quota of 200 pesetas per day. As indicated earlier, the facts the jury
considered proven are marked with an asterisk.21 °
b. Legal Rationales
This section of the judgment contained the following eight arguments.
First, under Spanish law, the domicile is protected by the Constitution,

268. Sentencia No. 2, Barcelona, May 31, 1995. Administraci6n de Justicia de
Catalufia.

269. Id. at 1.
270. See LA VANGUARDIA, supra note 258 and the corresponding text.
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which expressly recognizes its inviolability.2 7 1
Second, in the crime of illegal entry, which the jury agreed was
proven, the additional modalities of "entry and staying at," with violence,
also took place. "The only reasonable explanation to the fact that the
accused maintained himself at the apartment was the consequence of his
own unilateral imposition. 2, 72 It is not legally possible to consider that the
Maria," taking into account that
accused "inhabited in the apartment with ...

the police assistants "conminated him to leave said apartment within 24
hours, a period more than sufficient to pick up his personal belongings."
The forced and violent entry that took place on December 12, 1995, against
the explicit will of Maria, accomplished through violence, clearly vulnerates
the intimacy of the Maria's domicile.
Third, the trial jury, in accordance with Article 70.2 of the TJA,
complied with all the constitutional guarantees of "orality, publicity,
immediacy, contradiction and equality between the parties, inherent to the
oral phase of the trial, , 273 The commission of the crime of illegal entry was
declared in the jury's verdict. The provisions of the 1995 Penal Code
govern the illegal entry crime. The erroneous belief of the accused that
Maria's apartment was also his, and the special circumstances surrounding
him, led the court to conclude that "the sanction depriving him of his
liberty," was adequate. Given the precarious economic situation of the
accused, the daily quota of 500 pesetas was also considered adequate.
Fourth, regarding the nature of the crimes, the court wrote:
[T]he individual liberty ...and the personal safety are the

legal values protected by the definition of the crime known as
Conditional threats (Amenazas condicionales). This is to say, the
announced intention to injure another person; an announcement
which is able to cause fear in the victim ....
This crime takes effect
regardless of its consummation ...
in the same fashion that it is

also independent whether [the announced intention] effectively
produces, or not, the expected fear in the threatened person or
forces him or her to do something.
[T]he [Spanish] jurisprudence has characterized this crime as

271. Article 18.2 of the Constitution of Spain provides: "[T]he domicile is inviolable.
No entry or search can take place in it without the consent of the owner or by judicial
resolution, save in the case of flagrant crimes." SPAIN CONST., supra note 14, at 42.
272. Sentencia No. 2, "Fundamentosde Derecho", supra note 268, at 5.
273. See supra notes 170-177 and the corresponding text.
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a crime of simple activity--it does not require any specific result.
It is also a crime which contains an abstract danger where the
protected value (the alluded sentiments of liberty and safety) are
adversely affected by the threat itself, without having to endanger
any other values. Given this legal characterization, it is clear that
the circumstances surrounding the fact of the threatening
expression are those allowing to assess their viability to endanger
those sentiments. Thus, only when they are sufficiently serious
(from the victim's viewpoint) in both intention and materialization,
said threats acquire criminal relevance. In order to make such an
assessment, the jurisprudence has constantly emphasized the
analysis of the preceding, current and ulterior facts to the delivery
of the threat as interpretive means to identifying it (Supreme
Tribunal judgments of June27411 and September 19, 1986, and
March 30, 1989, inter alia).
Fifth, the court considered that the questions of fact determined by the
jury to have been proven, and contained in its resolution: Miguel Angel
wrote the threatening letters; the letters' content was designed to convey
some fear to Maria; and, through said letters Miguel Angel expected Maria
to change her attitude towards him regarding their relationship and living
arrangement, clearly suggested that the crime in question was committed,
pursuant to Article 493.1 of the abrogated Penal Code. This crime
corresponds to Article 169 of the 1995 Penal Code, which imposes a more
severe sanction (i.e., imprisonment from six months to three years).
However, the court decided this more severe penalty was inapplicable
because of irretroactivity.
Sixth, the evidence submitted to the court was sufficient "to extinguish
the presumption of innocence that sheltered Miguel Angel ... " whose

culpability was founded upon said evidence.
Based on the jury's guilty verdict, the court found that Miguel Angel
"was criminally liable" as the material author of the crime "Conditional
threats in writing" (Amenazas condicionalesporescrito), in conformity with
Articles 12.1 and 14.1 of the Penal Code in force at the time of its
commission.
Seventh, the court pointed out that the jury's verdict "showed its
favorable opinion that the judgment should propose to the Government [the
granting of] a partial pardon (Indultoparcial)." Notwithstanding that said
"opinion" is not legally binding to the Magistrate-President, pursuant to

274. Sentencia No. 2, supra note 268, at 7-8.
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Articles 52.2 and 60.3 of the TJA, 27 5 he did propose that the imposition of
the penalties be pardoned (Indulto de las penas), considering that Miguel
Angel changed his domicile to another city in Spain, distant from Barcelona,
and that Maria's privacy of her home had been reestablished.
Eighth, based on Article 109 of the abrogated Penal Code, which
corresponds to Article 123 of the 1995 Penal Code, now in force, the
convicted person had to pay the costs of the proceedings (Imposici6n de las
costas procesales). The "effects and instruments of the crime" were
confiscated in accordance with Article 48 of the abrogated Code and Article
127 of the Penal Code of 1995.
c. Judgment
In its final portion, the judgment read:
I condemn Miguel Angel Bueriberi as responsible in the
concept of author (como responsable en concepto de autor)of the
crime of Illegal entry (Allanamiento de morada), with no
concurrence of modifying circumstances of said responsibility, to
the penalties of six-month imprisonment, with the collateral
penalties of suspension of a public office and the "passive right"
to vote (Derecho de sufragiopasivo) during his imprisionment;
and a fine of two months, in the amount of five hundred pesetas
per day, with the subsidiary responsibility of one day of
imprisonment for every two unpaid daily quotas.
Further, I condemn Miguel Angel Bueriberi as responsible in
the concept of author of the crime of Conditional threats in writing
(Amenazas condicionales por escrito), with no concurrence of
modifying circumstances of said responsibility, to the penalty of
four months and one day of arrest (Arresto mayor), with the
collateral penalties of suspension of a public office and the right
to vote (Derechode sufragio) during his imprisonment.
Finally, I condemn Miguel Angel Bueriberi to pay the costs
of these proceedings.276
D. Public Reactions to the FirstJury Trial
A few days after this judgment was rendered, "La Vanguardia," the

275. TJA, supra note 1,arts. 52.2 and 60.3.
276. Sentencia No. 2, supra note 268, at 10-11.
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Barcelona newspaper, conducted a quick survey among local residents
asking the question whether, in their opinion, "the Jury trial expedites
judicial proceedings?" 2 77
Most people agreed that jury trials do not expedite criminal
proceedings. A sample of the answers included: using a jury makes the
proceedings more complex; the slowness in imparting justice results from
the lack of sufficient resources and specialization; and, the jury is not the
responsible organ for seeking expeditiousness. Opinions also coincided in
underlining that the jury's principal contribution consisted in the following:
involving the [civil] society in imparting justice; increasing the citizens'
participation in the judicial system; and, democratizing justice.278
In separate interviews, Dr. Guillem Vidal, President of the Superior
Court, conceded that the first jury trial confronted a number of problems
notwithstanding that the case was relatively simple. "The trial lasted for
two days, and the jury members had to be lodged in a hotel for one night.
This has generated many doubts and criticisms," he remarked. "There is
no doubt that the jury trial needs some adjustments. '2 7 9 Dr. Gerard
Thomas, the Magistrate-President, said, "The inexperience did not belong
to the jury but to the legal practitioners. " 28 And Dr. Jos6 Maria Mena,
Head of Prosecutors of Catalunya voiced concern in stating "[i]t is very
worrying that for a simple trial a very substantial expenditure was

necessary. ",281
IV.

CONCLUSIONS

Spain's recent reintroduction of jury trials in criminal cases may be
interpreted in a number of ways. Above all, it represents the clear desire
of the legislator to give effect to a mandate enshrined in the 1978
Constitution. In this context, jury trials appear to be more closely associated
with the exercise by citizens of their civil or political rights rather than the
goal of the State to render fair and prompt justice. While meditating upon
the arguments contained in the Exposici6n de motivos (advanced to

277. La Incorporaci6n del Jurado Agiliza el Proceso Judicial? (Encuesta) (Does the
Jury trial expedite judicial proceedings? (A Survey), LA VANGUARDIA, Barcelona, June

2, 1996, at 32.
278. Id.
279. Juicio al Jurado, Falla el Ventilodor (Trial to the Jury), "La Semana," Sunday
Supplement, LA VANGUARDIA, Barcelona, June 2, 1996, at 5.

280. Id.
281. Id.
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underline the importance of the Trial by Jury Act of 1995), one discovers
a central and recurring theme: the right of the citizens to have a "direct
participation in public affairs" is but a portion of a larger sphere of public
activities inherent in the ancient but at the same time contemporary and
gradually expanding notion of "Status activae civitatis."
The legal basis of this constitutional mandate is created by a triad of
provisions: the guaranteed right of citizens to participate in the
administration of justice (Article 125); the citizens' right to be involved in
the administration of justice (Article 23.1); and, the more general right
granted upon any person to an effective protection from judges and courts
in the exercise of their rights and legitimate interests (Article 24. 1).
It is in this constitutional plane where one finds the most pristine
distinction between trial juries in Spain and in our country: whereas in that
European nation it is recognized as. a citizen's right to participate in public
affairs, including the administration of justice, in the United States it is a
historically recognized right of any person to a speedy and public trial by
an impartial jury.
Jury trials in Spain also represent an effort to change the administration
of justice in that nation. It may be a strategy to transform its criminal
justice into a more expeditious system. It may be impossible to assert now
whether this new approach is going to succeed in providing speedy trials.
However, it may not be difficult to anticipate that this strategy may prove
to be economically more costly than the traditional system. Or, simply, it
may just be an indicator of a financially strong national economy.
Jury trials may also constitute an effort to democratize the
administration of justice. Until now, the rendering of justice in the criminal
area has been solely in the hands of penal judges. Opening up this judicial
arena to the participation of lay people may be seen as a method designed
to more directly involve citizens in the process, thus conveying the image
that justice is found now in the hands of the people. From a system
traditionally controlled by judges, magistrates and prosecutors, the legislator
has now transferred that control to the citizens.
Politically, the reinstatement of jury trials has been expressly
recognized as a product of liberal r6gimes. Whereas judicial inquisitorial
experiences have been historically associated in Spain with dictatorial
r6gimes, political administrations fostering freedom and democracy have
always sided with a public jury system. Again, this is an argument that the
TJA's Exposici6n de motivos proudly makes.
For some comparativists, this recent legislative and judicial
phenomenon may be even interpreted as part of a trend which is passing
through Europe now.
The effort, planning, determination, and substantial expenses the
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government of Spain devoted, and continues to apply today, to the effective
implementation of this judicial novelty has little or no parallel in the recent
history of other nations. It is unquestionable that the TJA provides a sound
and modem legal r6gime designed to govern jury trials in certain criminal
cases. Whether jury trials constitute a passing trend or a more permanent
judicial exercise in Spain is a question that only the passing of time will
answer.

